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Preface Brazil CPAR 
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INTRODUCTION 

THE CPAR 

This study i s  the Country Procurement Assessment Report (CPAR) o f  Brazil. The 
CPAR i s  intended to contribute to a dialogue with the government on its procurement 
policy and management agenda by surveying the existing situation, assessing the 
situation in light o f  appropriate standards, indicating a meaningful array o f  issues that 
could be incorporated into the government’s agenda, and examining the desirability and 
workability o f  practices that would address those issues. Through the CPAR, the World 
Bank (WB) i s  capable o f  making this contribution due to i t s  long-standing engagement 
with the country’s public management policies, including those related to procurement, 
and to i t s  knowledge o f  worldwide government practices in this area o f  public 
management. Therefore, this report represents an effort by the WB to seek further ways 
to support the reform and modernization o f  government procurement in Brazil. 

Consequently, two main audiences will benefit from this report: (i) the 
Government o f  Brazil, which may wish to marshal its program o f  modernization o f  the 
government’s procurement by taking the findings presented in this report into account 
and (ii) the staf f  o f  the WB assigned to Brazil. Such findings are based on interviews 
carried out with representatives f rom about 50 public agencies o f  the Federal 
Government, close cooperation with local counterparts, and workshops with key 
stakeholders. 

The next section presents a summary o f  the main findings, including an 
assessment o f  key aspects that characterize federal government procurement. 
Additionally, i t also signals the aspects o f  the national law or regulations to which 
exceptions should be made in the individual loan agreements signed between the 
Government o f  Brazi l  and the Bank. Annex 1 to this report offers an analytical review o f  
the procurement practices in the country, which sets the stage for the choice o f  thresholds 
for procurement under Bank loans, and Annex 2 details the flagship feature o f  the 
Brazilian federal procurement web portal, COMPRASNET. 

THE CPAR AND THE CAS 

This CPAR and the proposed Action Plan are consistent with the WB’s Country 
Assistance Strategy (CAS) for Brazil. Specifically, the CAS Matrix, Part D.2, Public 
Sector Management, calls for (a) institutional assessments and (b) development o f  
collaboration between the Bank and government institutions. 

Following such recommendations, the study should be a complete assessment o f  
the country’s procurement, and i t  should be  prepared in partnership with the Government, 
aiming to provide a comforting overview o f  good governance for an adequate investment 
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climate. In tandem, the Action Plan should focus on strengthening the medium and long- 
term reform steps towards modern government procurement and good governance. 

The Country Assistance Strategy 
(CAS) Report was presented to the WB 
Board o f  Directors on November 10, 2003 
as part o f  A More Equitable, Sustainable 
and Competitive Brazil (Report No.27043- 
BR). The report found that the framework o f  
the procurement hnct ion in the country was 
satisfactory overall. 

Furthermore, given the size and 
diversity o f  the WB’s state lending portfolio 
in Brazil, i t  has completed an assessment o f  
procurement in the State o f  Ceara and 
initiated similar work in the states o f  Bahia 
and Pernambuco. 

SUMMARY OF K E Y  FINDINGS AND BRIEF ANALVSIS 

PUBLIC MANAGEMENT AND PROCUREMENT 

Good governance depends strongly on a country’s public management policies, 
which are government-wide institutional rules and organizational routines in the areas o f  
the expenditure planning process and financial management, c iv i l  service and labor 
relations, procurement, organization and technology, and audit and evaluation. Public 
management policies, not least those related to procurement, have a strong bearing on the 
character and performance of governmental institutions. Practically none o f  the 
organizational functions through which the executive government operates can be 
accomplished effectively with inadequate public management policies in the area o f  
procurement. Clearly, the effectiveness with which the organizational function o f  
delivering public services is performed depends critically on procurement practices. 
Accordingly, procurement practices deserve to be assessed and improved with as much 
priority as other areas of public pol icy and management. It normally falls to central 
coordinating agencies, such as Brazil’s Ministry o f  Planning, Budgeting, and 
Management (MP), to lead efforts to assess and improve procurement practices. 

Brazi l  can be regarded as a mature country in terms o f  i t s  economy and 
technology, with very active industrial segments. Furthermore, the Brazilian Public 
Administration i s  highly developed in many areas, including financial management and 
control o f  public assets. The reengineering experienced by the public sector over the last 
decade i s  a model for other developing countries. 

The Federal Government o f  Brazi l  is a large purchaser o f  goods and services and 
this purchasing power can be leveraged to create savings and more economic 
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procurement. I t  invests about US$5 bi l l ion in goods and services and several more 
billions annually in c iv i l  works. In terms o f  workload, the Federal Government carried 
out more than 42,000 procurement transactions in 2001 .' No t  surprisingly, public 
investment represents a significant share o f  economic activity. As a result, both the public 
and private sector agree that the procurement process, besides being transparent, also 
needs to be economic and efficient and that new tools are needed to achieve greater 
effectiveness and increased savings. In response, led by the team o f  Secretariat o f  
Logistics and Information Technology (SLTI) within the MP, the Government has made 
considerable progress in the direction o f  developing new procurement tools that 
adequately reflect the principles o f  transparency, economy and efficiency. 

EVOLUTION OF THE' LEGAL FRAMEWORK FOR PROCUREMENT 

In the late 1960's, just as Brazi l  was about to enter the impressive economic boom 
o f  the fol lowing decade, the Federal Government undertook a significant pol icy reform in 
the area o f  public management. A 1967 decree consolidated administrative reform and 
regulated the general legal framework that public entities would adopt in order to interact 
with the private sector (Decree-Law 200/67). The 19 articles o f  this decree lay down the 
basic pol icy features o f  government procurement (principles and procurement methods), 
but al l  particulars o f  bidding and contract documents (i.e. qualification requirements and 
types o f  contract) were left to be dealt with in each invitation for bids. 

In 1986, in response to public demand for more democratic institutions and 
clamors for transparency in public procurement and contracts, the Government issued a 
new procurement law that had a better structure and was based on sound legal doctrines 
(Decree-Law 2,300/86). 

Seven years later, in 1993, the emergence o f  the issue o f  corruption as a dominant 
public concern caused the Government to pass new legislation regulating procurement 
(Law 8,6661'93). Reflecting that concern, the procedural requirements o f  the procurement 
process, as established by the 1993 law, were elaborate and difficult to modify through 
administrative action due to their statutory basis. The legislation, which is currently 
effective, is very detailed, as indicated by its many (125) articles on procurement, 
reflecting the legalistic traditions o f  the Brazilian public administration. 

However, after ten years, experience has shown that this sophisticated process 
does not necessarily lead to the best choice o f  bids. The 1993 law gives more weight to 
formal rather than to substantive aspects. T h i s  specific course o f  action often causes 
protracted disputes, which are quite often taken to court. As a consequence, the Federal 
Government recognizes that 50% or more o f  federal public procurement is carried out 
through non-competitive methods, mainly in order to avoid the time-consuming bidding 
process. Strikingly, Article 24 o f  the law allows for many departures (24 reasons) from 
truly competitive procedures. I t  i s  important to note, however, that the excessive use o f  
direct contracting in Brazi l  i s  not necessarily linked to corrupt or fraudulent practices. 

Data fumished by Secretary o f  Logistics and Information Technology (SLTI), Ministry o f  Planning, 
Budgeting, and Management (MP) 
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Notwithstanding the constraining environment imposed by the 1993 law, the 
MP’s STL I  has experimented with potentially significant technological innovations, 
whose institutionalization and expansion have yet to occur. In this regard and in response 
to those challenges, the Federal Government i s  moving rapidly towards e-government 
and e-procurement. The new method, used in the purchase o f  off-the-shelf goods and 
non-complex services, is a reverse auction or pregiio. In pregiio, following the 
appropriate advertisement o f  the bidding opportunity, bidders submit an initial price 
proposal in a sealed envelope. During a public session that i s  fully recorded, bidders are 
encouraged to offer discounts until the lowest possible price i s  reached. In this method, 
qualification requirements are assessed on an ex-post basis. Moving further towards 
modern practices, the Government also developed an Internet-based system to implement 
the electronic version o f  the pregiio, which can be accessed through COMPRASNET. In 
the period 2001-2002, the use o f  Preggo reduced the number o f  contracts awarded 
through non-competitive methods by 20%. 

It has been unanimously agreed that the successful implementation o f  this new 
procurement method may be credited to the fol lowing basic factors: (i) it gives more 
weight to ensuring economy and efficiency, but it does not disregard formal 
requirements, which are kept to the minimum necessary; (ii) it opts for post-qualification 
o f  bidders, which leaves little room for frivolous complaints, since the price i s  known 
before a decision on the respective qualification i s  made; and (iii) the pregoeiros (the 
only public servants able to conduct the pregiio sessions) are selected from professionals 
who have been accredited after having received specific intensive training. 

The Government has also been putting a lot o f  effort into increasing transparency 
and improving the supervision o f  Government procurement by making use o f  e- 
procurement mechanisms, such as COMPRASNET and OBRASNET. The latter includes 
a database o f  costs, progress reports o f  works, photography, and material regarding c iv i l  
works implemented by the Federal Government, based on information available f rom the 
National Court o f  Accounts (TCU) and the Government Development Bank (CEF). 
Remarkably enough, as far as e-procurement i s  concerned, Brazi l  has played a leading 
role in i t s  implementation in the Region, and the WB should continue supporting the 
exchange o f  information, visits, and agreements that have been made possible with 
countries such as Bolivia, Nicaragua, Guatemala, Colombia, and Peru, to promote 
familiarity with e-procurement in the Region.2 

With regard to procurement control, the Brazilian model i s  composed o f  two 
auditing institutions at the federal level. The Federal Secretariat o f  Internal Control (SFC) 
under the Controller General’s Off ice o f  the Republic (CGU) i s  responsible for internal 
control and audit. As an institution, SFC i s  familiar with the procurement and financial 
regulations o f  the WB’s lending operations and plays an important role in monitoring and 
auditing WB-financed projects independently. External audit i s  the responsibility o f  the 

In order to fbrther strengthen this partnership, the Bank sponsored joint ly wi th SLTI the Second 
International Seminar on Public Procurement, in Siio Paulo, in August 2002, during which a 
videoconference was held where Brazil, Mexico, Guatemala, Bolivia, Peru and Argentina and the WB 
shared their experience and approaches in the development o f  e-procurement. 
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National Court o f  Accounts (TCU), whose institutional structures and functions are wel l  
defined. 

NOTABLE CHARACTERISTICS OF BRAZIL’S PROCUREMENT LplW 

Dispute resolution. The current legal framework lays no foundation for a dispute 
resolution system for government contracts. The only available recourse it provides is an 
administrative process, but any disgruntled party may file a judicial claim at any time. In 
addition, a l l  acts performed by the public authority under a contract are also subject to 
oversight through both internal and external control mechanisms. Thus, al l  disputes that 
arise out o f  a government contract are subject to review once the administrative process 
has been completed, and ample right o f  defense must be granted to the party claiming to 
have been injured. 

Moreover, the exhaustively detailed legal provisions discourage flexible 
interpretations and allow the disqualification o f  proposals for reasons that are not 
substantial. T h i s  results in numerous administrative complaints (recursos) and injunctions 
issued by courts o f  law (medida Ziminar or antecipaqBo de tutela), which usually ho ld up 
the bidding process by many months if not years. More often than not, these mechanisms, 
which were originally meant to increase the transparency o f  the procurement process, are 
used by participants for the sole purpose o f  gaining some advantage during the period o f  
delay (Le., providing subcontracting arrangements in exchange for dismissing a 
complaint). The consultation made with government agencies and government suppliers 
reveals a general consensus that to the potential gain f rom reducing opportunities for 
complaints would justify the effort to revise the law. 

Anti-corruption efforts. In the fight against corruption, the legal framework 
established in Brazi l  has set up an interesting network o f  alternative control mechanisms, 
such as boards that bring together c iv i l  society representatives and members o f  the 
Attorney-General’s and State Attorney’s Offices. This kind o f  arrangement can be seen 
specifically in the case o f  decentralized federal programs in the social sector such as 
Unif ied Health System (SUS) and the National Basic Education Fund (FUNDEF). 
Government has also been putting a lot o f  effort into improving and implementing 
effective control mechanisms, with a view to ensuring proper law enforcement. One o f  
these initiatives i s  the creation o f  an office o f  the Controller-General (CGU) reporting 
directly to the Presidency o f  the Republic, with a mission to provide due diligence for 
complaints on corruption in the Federal Government. CGU has received more than 6,000 
complaints o f  irregularities, o f  which 2,680 have been resolved and 2,233 are under 
investigation; 1,087 cases are seeking additional information and 762 individuals have 
been penalized. CGU’s annual report points out that i t  acted actively in the cases that 
received ample coverage in the media. Finally, the transparency o f  the 1993 procurement 
law provided an adequate legal framework to combat corrupt and fraudulent practices, 
but this has not been enough to succeed in their eradication. 

Lack o f  a normative entity. A policy-making agency responsible for developing 
procurement norms and ensuring standardization o f  documents and procedures does not 
exist. Despite the fact that SLTI i s  responsible for the procurement fimction and has 
played a key role in the development o f  the e-procurement initiatives, i t does not fully 
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cover functions that are typical o f  a normative body. This gap in the procurement 
function i s  filled at times by  the legal departments o f  the agencies, by the Federal 
Secretariat o f  Internal Control (SFC) and the Courts o f  Accounts, or by other law 
enforcement units that are not specialized in government procurement. However, this 
arrangement leads to the dispersal o f  instructions and regulations on procurement that are 
often controversial, depending on the maturity o f  the originating institutional body. 

Lack o f  a procurement career stream. I t  must also be noted that a government 
procurement career stream does not exist. Consequently, there are neither incentives nor 
special compensations for staff carrying out procurement, and there i s  a lack o f  sufficient 
training opportunities. Although Brazil enjoys a talented and qualified cadre o f  Federal 
Government officials, those who work in procurement require additional incentives to 
improve ski l ls and qualifications. 

Widespread delays and over billing. Another issue that deserves special 
consideration i s  the fact that contract implementation in Brazil i s  frequently delayed (six 
months to a year i s  common) for a variety o f  reasons, which include deficient and 
incomplete specifications, unrealistic completion periods, delayed access to the 
construction site, uncertain hnding, and payment delays. Most o f  the problems can be 
attributed to poor planning and inadequate contract management, which lead to excessive 
use o f  variation orders, to cost overruns that are questionable, and to other problematic 
features in contract implementation. The law prescribes a maximum percentage for 
quantity increases (25%), and a large number o f  quantity amendments are made with 
minimal justification. In parallel, there is also evidence o f  over billing, especially in civ i l  
works contracts, where bidding documents include the contracting authority’s cost 
estimate. In some instances, the over billing i s  outright fiaud. However, cost overruns are 
not always unjustified. Very often they are due to incomplete design specifications and 
incorrect contract estimates at the time o f  bidding. Additionally, although it can be said 
that the contractual conditions that are used for the procurement o f  c iv i l  works and goods 
are fair, they are usually too general to cover specific critical aspects o f  contract scope 
and implementation. This i s  particularly true in light o f  internationally accepted practices, 
such as those o f  the International Federation o f  Consulting Engineers (FIDIC) for c iv i l  
works, or even those o f  the standard contracts issued by the W B  for the purchase o f  
goods under its loans. Such imperfections may also contribute to deficient contract 
implementation . 
FEASIBLE ALTERNATIVES TO MODEKNIZE PROCUREMENT 

Establish a normative entity. Since the current institutional rules and routines 
for procurement are impracticable in important ways, as indicated by the unnecessarily 
long timeframe required to complete procurement, innovation in these areas i s  urgently 
needed. The Government’s earlier attempts to introduce the use o f  information 
technology, several new procurement methods, restrictions to direct contracting, and the 
mechanism o f  post-qualification o f  bidders into the legislation have all been supported by 
the WB. These measures could represent significant improvements with regard to the 
existing law. However, the process o f  making changes in procurement policy i s  not 
entirely workable either. In order to tackle these issues effectively, the WB i s  prepared to 
continue providing support to build on recent experience with information technology- 
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assisted procurement practices, including the component change involving post- 
qualification o f  bidders, and to endow a normative body with legal authority to undertake 
innovation in procurement practices, operating within an adequate statutory fi-amework. 
Furthermore, establishing such a body would avoid the dispersal o f  instructions and 
regulations on procurement and the myriad contradictory interpretations o f  current 
policies and procedures. It i s  generally understood that i ts  effectiveness and authority 
would depend on i ts  independence, a clear definition o f  i ts  responsibilities, good 
operational capacity, and efficiency. One o f  the f i rs t  tasks o f  the proposed body would be 
the design and implementation o f  a training and accreditation program for professionals 
who function in key procurement positions, which would help strengthen the institutional 
mechanisms for remedying systemic problems in government procurement. The 
Government informed the W B  that it i s  willing to consider some sort o f  normative body 
within the context o f  the reform o f  the federal procurement law. 

Develop standard bidding documents. Another recommendation to improve the 
workability o f  the tender procedures in Brazil i s  that standard bidding documents be 
developed for use by all Federal Government bodies and agencies, including the 
autonomous and semi-autonomous agencies, and even by state and municipal bodies, for 
both procurement o f  goods and works and for contracting consulting services. 

Web-based planning, dispute resolution, and bulk buying. Since frequent 
delays in procurement and contract implementation have hindered the achievement o f  
economy and efficiency in the government’s procurement, the development o f  a web- 
based planning tool to overcome the procurement planning deficiencies would be an 
effective solution. Additionally, an independent mechanism for dispute resolution would 
represent a step towards modernization that i s  very likely to positively impact and 
streamline contract implementation. 

Furthermore, i t i s  recommended that the Government make strategic use o f  i ts  
power both as a purchaser and a consumer to achieve perfect compliance with the 
principles o f  economy and efficiency. Clearly, software licensing and the purchase o f  
hardware, consumables, printing services, and pharmaceuticals would qualify as items 
that may be subject to special procurement, supplying, and pricing arrangements to the 
advantage o f  the Government. In this regard, this assessment presents, in Annex 5, the 
case study o f  pharmaceuticals, highlighting the need for Government to address strategic 
procurement with innovative solutions based on i ts  huge purchasing power-and the 
potential gains. The Government has responded enthusiastically to this recommendation 
and i s  seeking support to develop a strategy to implement the recommendation. 

PROCUREMENT UNDER WB-FINANCED OPERATIONS 

Many federal agencies play a coordination and supervisory role in federal 
operations involving the participation o f  states and municipalities. There are examples o f  
good models for project supervision and implementation, while other projects have yet to 
establish a suitable scheme. The quality and implementation o f  the WB’s portfolio has 
improved in the last years primarily because o f  increased supervision efforts focusing on 
quality. However, the record on procurement performance and contract management 
under WB-financed projects i s  mixed. While generally better than for government 
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procurement, procurement for WB-financed projects shows the same strengths and 
weaknesses that affect local procurement. In general, implementing agencies are familiar 
with the WB’s procurement policies and procedures and make use o f  the standard 
bidding documents (SBD), but there are shortcomings in their application and 
interpretation, which have generally resulted in delays. While not frequent and not wel l  
substantiated, there have been allegations o f  corrupt procurement practices and 
misappropriation o f  funds, which in some cases have required action by the WB and 
Government. 

Experience with project implementation, including procurement, i s  closely related 
to the organizational structure and staffing o f  the Project Implementation Units (PIUs). 
Common problems with PIUs are high staf f  turnover , lack o f  staff familiarity with the 
WB’s Guidelines and SBD, and the limitation o f  their experience almost exclusive to 
local procurement procedures. Moreover, the costs o f  assessing procurement performance 
under WB-financed loans are higher in Brazil than in other countries because o f  the 
decentralized nature o f  project activities and the size o f  the country. Other difficulties 
raised in the individual capacity assessments o f  implementing agencies include (a) 
difficulties in the proper use o f  WB SBDs and evaluation procedures; (b) frequent use o f  
variation orders; (c) inadequate filing and information systems, (d) cancellation o f  
bidding procedures; (e) delays in evaluation o f  bids and decision making; (e) complaints 
not shared with the WB; ( f )  misunderstandings in the use o f  shopping procedures; and (g) 
inappropriate use o f  selection procedures for hiring consultants. 

In view o f  the good country environment overall and the solid procurement 
practices built upon the stringent directives o f  the 1993 law, the risk to procurement 
under WB-financed loans in Brazi l  may be considered average. There is, however, a large 
disparity o f  resources and capacities across the different areas o f  this vast country. The 
Federal Government i s  wel l  positioned to carry out efficient and economic procurement, 
but the same cannot be said for a l l  other subnational government entities, at least in the 
medium term. Consequently, the quality and effectiveness o f  WB supervision and 
technical support are more critical to project success in certain decentralized projects. For 
this reason, the fol lowing recommendations apply to preparation and implementation o f  
such projects: (a) carry out a detailed capacity assessment o f  the implementing agencies 
and develop realistic action plans; (b) support the intensive training o f  local officials on 
WB policies and procedures; (c) develop and require strict implementation o f  web-based 
information systems; (d) streamline procedures for the hiring o f  individual consultants; 
(e) ensure that procurement supervision arrangements for very decentralized projects 
include independent procurement reviews; and (0 in new operations, support inclusion o f  
special procurement conditions that allow the use o f  preg6o and other modern 
procurement practices that are not listed in the WB’s Procurement Guidelines. 

SUMMARY AND CONCLUSION 

The findings o f  this study can be summarized as follows: 

(a) The procurement law o f  Brazi l  has fostered sound practices, but there are 
many aspects that st i l l  deserve special consideration. 

x v  
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(b) The Federal Government needs to consider creating within the new 
procurement law a normative body to allow for innovation in procurement practices. 

(c) The Government needs to develop speedy administrative alternatives in order 
to reduce the number o f  complaints and obstructions during the bidding process. Such 
alternatives would include implementing post-qualification o f  bidders and instilling 
confidentiality in evaluation phase o f  the process. 

(d) The Federal Government needs to consider creating within the new 
procurement law an effective dispute resolution system for contract implementation. 

(e) The Government’s external auditors, such as T C U  and the State Courts, should 
not issue orders or regulations on government procurement. 

(0 Brazil needs to establish incentives to retain qualified and motivated 
procurement staff, by providing specific training. 

(8) The Federal Government needs to adopt standard bidding documents and 
contract forms, which would improve the procurement process. 

(h) Although significant advances have been made in e-procurement, there i s  s t i l l  
room to achieve greater modernization. 

This review concludes fbrther that Brazi l  is  wel l  suited to support an innovative 
approach in the WB’s supervision and procurement policy. The WB i s  aware o f  the 
increased capacity o f  middle-income countries, and Brazi l  offers a remarkable example 
of strong institutional capacity that can be used effectively to improve the implementation 
o f  WB-financed projects and programs. The change in approach would streamline the 
processing o f  WB Sector Wide Approaches (SWAPS) and programmatic lending and 
would simplify the implementation o f  projects involving decentralized entities with small 
procurement spends. The CPAR also explored the Government’s interest in initiatives to 
transform the procurement approach by tapping into the institutional capacity for using 
national regulations for low-value procurement. 

As a partner with Government and as an institution with the mission to promote 
development, the role o f  the WB i s  to assist government officials who are responsible for 
procurement to formulate the Government’s agenda in this public management pol icy 
area, to craft workable designs that address the issues on the agenda in a significant way, 
and to lend support in implementing pol icy choices and associated changes in operating 
practices. The WB reaffirms i t s  commitment to supporting the Government in 
successfblly achieving these objectives. 

x v i  
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I. BACKGROUND 

The Brazilian economy i s  the largest in the Latin American region. There are 
2,050 purchasing units in the Federal Government. More than 30,000 Federal 
Government employees carry out procurement activities on a regular basis. 

Government Procurement in Brazil i s  robust. Particularly in comparison with 
its neighbors,, government procurement in Brazil i s  wel l  structured and is fbnctional. 
Moreover, in the last few years, Government has introduced some innovative and 
noteworthy features and methods for government e-procurement that are already serving 
as a model worldwide. 

Brazil’s procurement innovation i s  big news; what i s  more familiar i s  the fact that 
Brazil’s procurement system i s  far f rom perfect and i t  i s  extremely slow. I t  has been 
vulnerable to mismanagement and cases o f  corruption, particularly in c iv i l  works, are not 
rare. While government procurement procedures are wel l  known, functional, and not an 
obstacle to development and progress, they can certainly be improved. This report has 
provided the basis for a dialogue with Government on an action plan to improve 
Government procurement performance by building on actions already undertaken and 
mapping out a reform process that wil l enable the system to move to a low risk 
classification within the next f ive years. 

2. FINDINGS 

A. Public Sector 

(i) Legal Framework 

Principles and laws. Article 37 o f  the Federal Constitution establishes that al l  
public contracts shall be procured through competitive procedures. I t  also assigns 
responsibility to the Federal legislative branch to pass laws regulating public procurement 
observing the fol lowing basic principles o f  public procurement by al l  public 
administration: competition, transparency, publicity and equal treatment among 
competitors. Law 8.666 was approved on June 21, 1993, and constitutes the basic legal 
procurement framework in Brazil, along with its amendments and various  regulation^.^ 

Law 10,520 o f  July 17,2002, establishes the use o f  the preg8o.o; Law 9.841 ofOctober 5, 1999 includes an 
article establishing that govemment procurement policy should give preference to the purchase o f  goods 
from micro- and small-sized firms. This regulation i s  not effectively applied at the Federal level, as the 
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State and municipal governments also have procurement regulations but these should be 
in line with Law 8.666193. A more comprehensive description o f  the legal framework i s  
provided in Annex 1. 

The WB recognizes that the current legal framework i s  based on the right 
principles and hence may lead to fairly efficient and transparent procurement o f  goods 
works and works and, to a lesser extent, consulting services. However, there i s  s t i l l  ample 
ground for improvement and the country would benefit immensely from a legislative 
review to consolidate, modernize, and simplify the legal framework for procurement. The 
specificity o f  the legal framework has resulted in strict and very inflexible interpretations 
o f  the statutes and in the proliferation o f  complaints by bid participants about small and 
inconsequential irregularities in competitors’ bids, allowing the disqualification o f  
proposals for non substantive reasons. The constant stream o f  procurement disputes 
results in delayed contracting and purchasing. The numerous administrative complaints 
(recursos) and injunctions issued by  courts of  law (medida liminar or antecipaqiio de 
tutela) may hold up the bidding by many months if not years. More often than not, these 
mechanisms, that were originally meant to increase the transparency o f  the procurement 
process, are used by participants for the sole purpose o f  gaining some advantage during 
the period o f  delay (i.e., providing subcontracting arrangements in exchange for 
dismissing a complaint). The consultation made with government agencies and 
government suppliers reveals a general consensus that the potential gain from reducing 
opportunities for complaints would in itself justify the effort to revise the law. 

Another characteristic o f  the legal fiamework o f  the procurement i s  that Article 
24 of the law allows for many departures (for about 24 reasons) from truly competitive 
procedures. The Federal Government recognizes that 50% or more o f  federal public 
procurement i s  carried out through non-competitive methods. To resolve the problem, the 
Government has invested in deploying modern infrastructure and systems, like reverse 
auction (pregiio), that would provide a rapid and simple procurement process for off-the- 
shelf items and non-complex services, aiming at avoiding direct purchases. The pregiio 
and i t s  technical framework, COMPRASNET, i s  described in the section on e- 
procurement below and Annex 2. In the period 2001-2002, the use ofpregiio has reduced 
by 20% the number o f  contracts awarded through non-competitive methods. I t  i s  
important to note, however, that the excessive use o f  direct contracting in Brazil i s  not 
necessarily linked to corrupt or fiaudulent practices. It often represents an attempt to 
avoid public bidding in order to save time. 

The procurement law needs modernization. The WB recognizes that the 
current law, though adequate, nonetheless requires a review to update and introduce 
greater modernity into governmental procurement regulations. Though the 1993 law 
clearly addressed the transparency and equal opportunity concerns that led to i ts  
enactment, it has since hampered the adoption o f  modern features such as electronic 

volume o f  procurement i s  too large for small f i rms to be able to supply the amounts required. SLTI is  
studying new mechanisms to stimulate the participation of  and award o f  Government business to small and 
micro-enterprises. Another relevant procurement regulation is  found in Law 8745193 o f  December 9, 1993, 
regulating the hiring o f  individuals on  a temporary basis. 



Brazil CPAR 3 

tendering. The WB supports the efforts o f  the Brazilian Government to reform the legal 
framework relating to public procurement. 

Early in the CPAR dialogue, at the Government’s request, the WB performed a 
survey through interviews conducted at various institutions at the three levels o f  
government, all o f  which were familiar with issues relating to government procurement 
practices and to compliance with the current law. The survey was conducted by 
specialized consultants. Generally speaking, the interviewees stated as a fact that the law 
i s  excessive in i ts  level o f  detail. The interviewees repeatedly pointed out that, generally, 
excessive regulation o f  formal aspects favored bids that were better drafted in formal 
terms, to the detriment o f  those that offered the greater advantage to the purchaser. 
Devoting excessive attention to the formal aspects o f  tender proceedings may give bids 
an appearance o f  regularity, while in effect favoring the selection o f  a less advantageous 
bid. Furthermore, such a system incentives to appeal, with the aim, in certain cases 
involving less scrupulous participants, o f  exerting bargaining power. 

Initiatives to change the law. The WB i s  aware o f  the Government’s stated 
strategy to consolidate experience from a reform o f  procedures for procurement o f  goods 
and contracting o f  general services, prior to embarking upon a review o f  the rules for the 
bidding o f  public works and consulting services. Realizing that electronic tender methods 
may not be fully appropriate to the particular characteristics o f  c iv i l  works and related 
services, and with a view to avoiding the risks inherent to oversimplification, the WB 
recognizes the pragmatism o f  the Government’s position and agrees that reforms and new 
contracting methods should initially be applied to purchases o f  goods and contracting o f  
consultant’s services, whereas changes in tendering o f  c iv i l  works and contracting o f  
general services should be left for a later phase. This, however, implies the r isk o f  having 
two concurrent laws (one for c iv i l  works and consultant’s services and another for goods 
and services), each with its own distinct (and possibly conflicting) principles, 
nomenclature and procedures, and both in effect at the same time. Annex 3 presents 
details on the reform initiative as discussed publicly in 2002. In the context o f  this 
dialogue, the WB was informed by Government that i t  i s  open to consider the revamping 
o f  the federal procurement law including goods, services, c iv i l  works and consulting 
services in a consolidated body o f  law. 

The WB sponsored two workshops in Brasilia, helped to disseminate the initiative 
at the First International Seminar o f  Public Procurement in August 2001, and was given 
the opportunity to comment on the new draft law, in order to contribute to its 
improvement. Subsequently, STL I  organized nine public consultation events to discuss a 
proposal to modify the existing procurement law, which attracted more than 500 
participants from 55 entities who contributed more than 270 comments. In the meantime, 
the Congress passed Law 10.520 o f  July 15 2002, extending the use o f  pvegfio to states 
and municipalities. 

The WB’s own analysis o f  the existing L a w  8.666193 indicates that changes are 
indeed required, particularly with respect to streamlining procurement processes, 
authorizing the use o f  modern techniques for the tendering o f  c i v i l  works and consulting 
services, without prejudice to the need for simplification and specialization. In particular, 
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the use o f  direct purchase should be highly restricted. The law should make a clear 
distinction between emergency and urgency as justification for direct contracting. In the 
WB’s opinion, allowing special contracting on the grounds o f  urgency i s  not a 
recommendable practice, since the situation o f  urgency may result from omission or 
failure o f  planning. “Emergency,” characterized as being the result offorce majeure and 
limited exclusively to such situations, may be an acceptable reason for awarding 
contracts without a prior competitive process. However, even in such cases, i t is 
recommended that the law provide an exhaustive definition o f  the circumstances in which 
such provisions would apply, as wel l  as a clear attribution o f  responsibilities and 
penalties for misconduct. The Government informed the WB that it would prefer to deal 
wi th the direct contracting issue through proper justification rather than through 
restrictions on i t s  use. 

Non-Government Organization (NGO) and private sector participation. In 
order to be more effective in reaching the poor and improving the quality o f  many social 
services, the federal Government may need a new regime that would allow entities to 
enter into partnerships with NGOs and private sector firms interested in complementing 
government services to communities or to provide alternatives to government services. 
The current national regulations do not offer ample mechanisms for public-private 
partnerships in government functions. Presently, there are three basic mechanisms 
allowing public funds to reach private entities: (a) Non-Governmental Organizations 
(NGO) or OSCIP (Organizaqi3es da Sociedade Civi l  de Interesse Publico) that are 
qualified and registered pursuant to Law 9.790/1999 and i t s  regulations; (b) research 
institutions and support foundations (Fundaq6es de Apoio) registered with the Ministry o f  
Education and Ministry o f  Science and Technology pursuant to Law 8.95811994; and (c) 
concessions o f  public utilities and services pursuant to Law 8.987/1995. These 
regulations are insufficient and inadequate to develop a wide range o f  social and 
technology development activities. 

The complexity o f  the Federal Government procurement would require a variety 
of partnerships with the private sector, particularly in information technology. It would 
appear that the need to expand the social safety network and tackle poverty more 
effectively would require federal hnds to f low to NGOs. The AIDS program is a good 
example o f  a public activity that needs to work with NGOs and segments o f  the c iv i l  
society to be effective. 

The WB would recommend that Government enact a law establishing a 
mechanism that allows Government to enter into partnerships with private sector 
companies and f i rms,  in general selected through competition. to provide modern 
technology, information, dissemination and research. The law may include the necessary 
mechanism to transfer funds to NGOs and the ways that the use o f  such funds wil l be 

The hiring o f  Fundaq6es and Universities on a sole source basis in WB-financed projects reached 
unacceptable levels in the last few years. The W B  requires greater transparency and monitoring o f  this type 
o f  relationship. 
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a ~ d i t e d . ~  The Government indicated that it is studying forms to increase the participation 
o f  the NGOs, c iv i l  society and private sector in delivering public services, including a 
new law for PPP (Public-Private Partnerships). 

Brazilian regulations and international guidelines for good procurement law. 
In March 2002, the heads o f  procurement o f  the multilateral development banks (MDB) 
met to discuss and agree on a common platform when working in the same countries 
(especially when analyzing local procedures as part o f  CPARs such as this one). The 
platform would also be used by the WB when discussing Sector Wide Approach 
operations (SWAps) with other banks, bilateral donors, and governments. Annex 4 
presents the WB’s comparison o f  the requirements o f  local procurement in with 
international guidelines. The WB invites the Government to consider these guidelines as 
the basis for a harmonized set o f  rules to be applied both to government procurement and 
procurement financed b y  the MDBs. The Government responded favorably to this l ine of  
dialogue. 

(ii) Procedures and  Practices 

The protest mechanism. Article 41 o f  the Law 8,666/93 establishes the right o f  
any citizen to contest the bidding documents. This type o f  complaint (impugnaqbo) 
should be filed five working days prior to the bid opening. The administration has three 
working days to respond. In addition, any person has the right to present a complaint to 
the Tribunal de Contas da Unibo or to the Secretaria Federal de Controle (Art. 11 3) ,  
denouncing any misbehavior or irregularity under the law. Further, during the bidding 
process, acts performed by the bidding committee are subject to review in accordance 
with Article 109 o f  the law. Complaints to that purpose should be filed within f ive 
working days from the notification o f  the act regarding: (a) disqualification or 
qualification o f  participants, meaning that a bidder may protest against i t s  own  
disqualification and/or the qualification o f  any other bidder; this i s  by far the greatest 
source o f  protests; (b) evaluation o f  proposals; (c) cancellation o f  the bidding; (d) non- 
acceptance o f  register, changes in the registration or cancellation o f  registration; and (e) 
contract cancellation, contract suspension, and application o f  penalties. 

The complaints are presented to the president o f  the bidding committee, who 
issues a notification to al l  other bidders with respect to the entire contents o f  the petition. 
If the complaint addresses qualification or evaluation o f  bids, the bidding process should 
be suspended until the final decision. Bidders have five working days f rom the 
notification to answer the complaint to protest. After that, the president may either 
reconsider the decision or, within the next five working days, convert the complaint into 
an administrative appeal and take it to the superior administrative authority (generally the 
Executive Secretariat o f  the Ministry) to decide. The authority must issue a decision in 
another five working days. That decision is final at the administrative level. Any 
interested party not satisfied with the result may apply to the courts for legal judgment. 
When a bidder applies to a court o f  justice, it usually requests and obtains an injunction 

Some states and municipalities have already developed legal mechanisms to hire NGOs and OSC 
(Organizag6es da Sociedade Civil). One example is  the Municipality o f  Rio Janeiro that enacted Decree 
19.752 o f  April 5,2001, establishing and regulating such procedures. 
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suspending the bidding process until a final decision i s  reached (which can take months 
or even years). 

Although the protest mechanism ensures transparency and protection against bad 
awards, not infrequently, mischievous bidders abuse this lengthy resolution o f  recursas to 
seek subcontracting arrangements in exchange for dropping their complaint. 

In its current form, the bidding procedure, which requires qualification o f  the 
participants at the start o f  the process (habiltaqh), i s  unanimously regarded as a major 
obstacle and the source o f  innumerable appeals. There i s  also a consensus to the effect 
that the qualification requirements are not usually set in accordance with relevant or 
essential technical criteria relating to the objective o f  the tender. Such requirements tend 
to bypass carefkl analysis and application o f  relevant selection criteria in the bid 
evaluation, thereby impairing the competitive nature o f  the tender process. 

Free access by bidders to all bidding documents, or vistas. The right to view 
documentation i s  closely related to the protest mechanism. This right, rooted in the 
constitutional principle that a l l  documents received by government officials are in the 
public domain, i s  one o f  the greatest weaknesses o f  the current law. It is strongly 
recommended that this right be limited by the new law in order to establish the principle 
o f  conjidenfiality during the tender process, Le., from the time o f  the opening o f  bids until 
the announcement o f  the award and the issuing o f  a report on the decision. The right to 
view documentation can be freely exercised thereafter, i.e., once the result has been 
announced, bidders would have the opportunity to raise objections, without interfering 
with the evaluation process. The Government recognizes the impact o f  the vistas in the 
efficiency o f  the procurement and considers that the adoption o f  the procedure o f  post- 
qualification rather than habiltaqBo is a step forward. 

The WB understands that the right o f  review embodied in the vistas information 
access conflicts with the confidentiality o f  the bid evaluation. On the one hand, para. 2.46 
o f  the WB’s Procurement Guidelines and para. 2.28 o f  the Consultant’s Guidelines 
establish that after the public opening o f  bids, al l  the information relating to the 
examination o f  the bids and recommendation o f  award should remain confidential until 
the successful bidder i s  notified o f  the award. On the other hand, Article 5 - X X X I I I  o f  
Brazil’s 1988 Constitution guarantees the access o f  the public or interested parties to  a l l  
documents in possession o f  the public entities. The WB’s rule on confidentiality clearly 
covers the period up to notification o f  award but remains silent as to how to handle 
information about the bidding thereafter. In NCB, in consideration to Articles 3 and 63 o f  
Law 8,666/93, the WB has generally accepted that the documents o f  the bidding process, 
with exception o f  the proprietary or confidential information (identified as such by the 
participants in their bids) may be made available to the interested bidders for examination 
upon written request after notification o f  award. 

In ICB, the WB i s  more reluctant to allow the disclosure, even after award, o f  
information pertaining to the examination, clarification and evaluation o f  the bids and the 
whole or parts of the bids. The losing bidders seek, in particular, access to documents or 
certificates attesting to the experience and qualifications o f  the winning bidders in order 
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to challenge those qualifications through administrative or judicial recursas. Although 
the broad spirit o f  the confidentiality o f  the proposals may be compromised by allowing 
competitors access to information on the winning bids, and consequently, the 
implementing agencies should be encouraged to safeguard and protect the bidding files 
from outside parties, there i s  no legal basis in the WB Guidelines, Loan Agreement or i t s  
General Conditions for the implementing agency to refuse an administrative or judicial 
demand by a losing bidder to look at non-confidential parts o f  other bids, in keeping with 
Article 5 - X X X I I I  o f  Brazil’s constitution. 

Rejection of  bids. The prior qualification phase (habiZtaqZo) i s  one o f  the 
principal points at which proposals are rejected, for reasons that have little bearing upon 
the object o f  the tender or the real capacity o f  the supplier to supply the goods or provide 
the services in question. However, success in changing this system - which in itself 
would be a great step forward - cannot be achieved merely by switching to post- 
qualification. In fact, the post-qualification system has a different philosophy, the purpose 
o f  which i s  to assess bidders’ qualifications to perform the contract, an approach which 
appears not to have been fully understood by the reviewers o f  the current law. In order to 
reflect this approach, the new law should require specific indicators, such as past 
performance, access to credit lines, and availability o f  key personnel. It is suggested that 
prior qualification should not be maintained as an alternative. Instead, pre-qualification 
should be introduced as a procedure to be used in complex cases, where i t  would be 
specifically required and regulated by law. The Government finds this view cogent and i s  
willing to consider such an approach in new procurement law. 

The hiring of  consulting services. In order to assess current practices and 
procedures for hiring consulting firms by the Federal Government, the WB helped to 
organize workshops in Rio de Janeiro with the main professional associations o f  
consulting engineers in Brazi l  (ABCE, ABECE, ABEMI, AsBEA and SINAENCO). The 
consulting f i r m s  would prefer to modify 16 articles o f  the 1993 law rather than create a 
separate regime for hiring consultant f i rms.  The WB supports the efforts by the 
stakeholders to create a regime for the competitive hiring o f  consulting firms for 
engineering services, architectural, and sector work that i s  based on a qualification 
process followed by an evaluation o f  proposals through the combination o f  quality and, to 
a much lesser extent and weight, price. The Government found this view interesting and 
is willing to take up the matter in the preparation o f  a new procurement law. 

The hiring of individual consultants. The existing legal framework makes the 
hiring o f  individual consultants dif f icult  for the Federal Government. As a consequence 
o f  a lawsuit against the Government (Case 1044/2001 in the 150. District Labor 
Jurisdiction in Brasilia, DF), the Federal Government and the judicial labor authorities 
reached an agreement through conciliation. T h i s  agreement would create conditions for 
the hiring o f  individuals to work in Federal Government projects. These procedures and 
practices are discussed below (chapter 3, Performance on WB-Financed Projects), as they 
impact substantially on project implementation. In this respect, the Government stated 
that it i s  taking necessary measures to establish a regime for hiring individuals for project 
implementation. 
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COMPRASNET: transparency and efficiency. The transparency and 
effectiveness o f  public procurement could be much enhanced through increased use o f  
the Internet to publicize business opportunities, download tender documents, publicize 
and award contracts, and to submit bids. From the WB’s standpoint, the scope o f  the 
work carried out by SLTI and the Federal Data Processing Service (SEFWRO), and 
particularly the use of the Internet as a tool in carrying out o f  procurement, compares 
favorably with best international practice. The WB would l ike to register i ts  satisfaction 
with respect to the cooperation the Brazilian Government i s  engaged in with other 
countries, particularly Bolivia, Guatemala, Colombia, Nicaragua and Peru, following up 
contacts made by WB staff. 

The WB would like to direct the Government’s attention to the need for efforts to 
increase COMPARSNET system security. From a technical point o f  view, all data are 
stored in one place; from an administrative perspective, the I T  group i s  small and in 
charge o f  all transactions of the system. In fact, one single person has full access to the 
system and i s  able to run any operation in the system. Such a concentration o f  data and 
management would impair the WB’s acceptance o f  procurement transactions o f  greater 
value than simple shopping. 

The launching o f  the Works Monitoring Portal (OBRASNET) network represents 
a great opportunity and the WB i s  pleased with Brazil’s partnership with the Inter- 
American Development Bank in providing guidance and support for this important 
development. I t  i s  the WB’s opinion that the progress achieved by SLTI and SERPRO i s  
in line with the general Guidelines developed by the WB on e-procurement. The 
Government informed SERPRO about the WB’s concern and the interest o f  the WB in 
piloting the use of reverse auction (pvegiio) as an alternative not only to shopping but also 
up to the limit o f  NCB, provided that additional system security measures are adopted. 
The Government i s  willing to explore ways o f  obtaining financial support for any 
investment required. 

The Brazilian COMPRASNET i s  a cornerstone o f  e-procurement. The WB 
carried out an assessment with detailed background information and characteristics o f  the 
COMPRASNET as part o f  the assessment by the WB o f  a cutting-edge system providing 
transparency, economy, and efficiency to government procurement. Parts o f  the system 
will be used as vehicle o f  WB lending. It i s  expected that within a few years, once 
improvements have been made in the security features o f  the system, the use o f  the 
COMPRASNET system in W B  operations will increase. The full assessment i s  presented 
in Annex 2. 

Strategic procurement. The Federal Government invests about US$5 bil l ion on 
goods and services annually and several more billions in civ i l  works. Apart from military 
purchases, there are several fields o f  the government procurement that may be considered 
strategic and that would require further development o f  the tools and negotiation 
mechanism to take advantage o f  volume purchases. Clearly, software Licensing and the 
purchase o f  hardware, consumables, vehicles, printing services and pharmaceuticals 
would qualify as items that may be subject to special yet competitive pricing 
arrangements. A case study o f  pharmaceuticals, highlighting the need for the Government 
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to address strategic procurement with innovative s,olutions based on i ts  high purchasing 
power, i s  presented in Annex 5. The Government has responded enthusiastically to this 
recommendation and i s  seeking support to develop a strategy to implement the 
recommendation. The Government i s  also willing to consider implementing planning and 
management tools to deal with the more complex strategic procurement requirements o f  
subnational governments. 

(iii) Organization and Resources 

(a) Organization 

Decentralization of  the federal procurement function. Procurement by the 
federal ministries i s  carried out by purchasing units with sector specialization (called 
General Coordination o f  Logistics and General Services); the size o f  these units varies 
depending upon the procurement volume o f  the ministry. The federal autonomous 
agencies and the support fundaq6e.s and fundos generally have their own purchasing 
units, while their procurement i s  carried out by the Bidding Committees. The two types 
o f  purchasing units (ministry and agency) are responsible for (a) procurement planning 
and packaging, (b) initiation o f  the processes (numbering, forms, filing), (c) market 
inquiries; (d) budget availability confirmation, (e) product codification and system input, 
and, in certain cases, (f) stock and inventory control. In the larger ministries and agencies, 
there may be “permanent” and “special” bidding committees, the latter for more complex 
and specialized procurement. 

UN Agency participation in project implementation. Because the federal 
agencies that implement WB-financed projects feel that they lack adequate tools for 
project implementation, they have opted to enter into implementation agreements with 
UN Agencies. They offer three basic reasons for this choice. First, the agencies state that 
the ministerial service units, such as legal counsel and procurement units, are 
overwhelmed by routine activities and cannot give priority to contracting activities for 
MDB-supported projects. Secondly, other agencies state that the investment programs at 
the ministerial level are subject to frequent budget cuts and spending limitations that can 
only be avoided b y  transferring the resources to the agency early in the fiscal year. 
Thirdly, the labor laws severely restrict the hiring o f  project implementation staff, 
because generally hiring for more than three months o f  continuous employment would 
require guaranteeing a permanent position, which i s  not compatible with the temporary 
nature o f  project implementation. 

The WB, recognizes that the participation o f  UN agencies in project 
implementation i s  a constraint in the organization o f  the procurement function o f  the 
Federal Government, as it creates a parallel arrangement precluding capacity building 
within the core institutions. The W B  does not generally oppose the sovereign decision o f  
government agencies to enter into these bilateral cooperation agreements The WB 
requires that UN agencies follow the procedures in the loan agreement and the Guidelines 
and will not finance the service fees charged b y  UN agencies or insert the amounts, 
terms and conditions from the bilateral agreements as a service contract in the WB 
procurement information system in order to trigger disbursements. Pursuant to 
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instructions from the Loan Department, the amounts to be disbursed and deposited with 
the UN agencies against the Borrower’s withdrawal application should be determined on 
the basis o f  a six-month expenditure plan acceptable to the WB. 

In order to collaborate with the UN agencies’ role o f  capacity building, the WB 
should request concrete actions on capacity building in the action plans prepared during 
the capacity assessment o f  the implementing agencies using UN agency services. The 
performance o f  the UN agencies has been mixed. Some WB borrowers have complained 
about delays and others prefer to rotate the use o f  the services among several agencies 
based in Brasilia. UNDP is, b y  far, the UN Agency best equipped to perform this 
intermediation and support work. Annex 6 presents a review o f  issues regarding the 
participation o f  international agencies o f  the UN and OAS systems in project 
implementation activities in Brazil. 

Creation of  a normative body. Brazi l  has made remarkable progress in the 
modernization o f  the government procurement function and has adopted interesting new 
features including COMPRASNET. All this change has been made possible by SLTI’s 
leadership. Yet fertile ground remains to be explored in the area o f  procurement pol icy 
formulation. A new policy-making, normative body would become a pivotal force for the 
continued modernization o f  the government procurement and for advising and assisting 
state and municipal governments in development o f  modern tools for government 
procurement. It would be responsible for providing a comprehensive and consistent 
procurement policy, from which the Federal Government would benefit immediately, as 
would the 27 states and thousands o f  municipalities, as they are al l  users o f  the same 
procurement law. 

The present opportunity o f  revisiting the existing procurement law could be used 
specifically to designate a normative body within the public administration, with legal 
venue and normative responsibilities that would include the issuing o f  procedural 
regulations, issuing or certifying standard invitations to tender and contracts, harmonizing 
interpretation relating to legislation, and coordinating training activities. The Federal 
Government would prof i t  f rom having a legally constituted unit able to provide 
leadership for modernization efforts, going beyond the basic regulatory and coordination 
functions to encompass the equally important areas o f  organizing and regulating a 
procurement system. 

Establishing such a body would fill the gap in the present decentralization o f  the 
procurement function at the federal level. The Secretariat o f  Logistics and Information 
Technology (SLTI) o f  the Ministry o f  Planning is the lead agency for procurement and 
develops rules for public procurement. Within the SLTI, staffed with 50 government 
officials in the area o f  procurement, the Department o f  Logistic and General Services 
(DLSG) plays an important role in developing procurement systems and regulations. The 
Secretariat is  the second layer o f  the Government hierarchy; the Department is in the 
third layer, as shown in the ministry’s organization chart (Figure 1). 
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Figure 1. Ministry o f  Planning, Budgeting, and Management: Organization Chart. 

The function o f  the Logistics and Service Department (Departamento de 
Logistica e Sewicos Gerais) consists o f  formulating and promoting the implementation 
o f  regulations and guidelines on the management o f  materiel, works and services, 
transport, internal communications, public bidding and contracts for the Federal 
Government, autonomous institutions. This department also manages the Integrated 
System for General Services (SISG) through the implementation, supervision and control 
o f  the Integrated System for General Services Management (SIASG). 

Despite i t s  leading role, SLT I  does not fully cover functions that are typical o f  a 
normative body. This gap has been f i l led in a variety o f  ways. The Government view is 
that the Constitution limits the role o f  the Office o f  General Controller (CGU) to issuing 
general laws on government procurement, and therefore the regulation and compliance o f  
the procurement function involves other administrative entities, such the State and 
Municipal Courts o f  Accounts (TCE and TCM), and Federal Secretariat o f  Internal 
Control (SFC). At times, even the State Court o f  Accounts (TCU) issues instructions on 
procurement, an activity which i s  undesirable. 
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The establishing o f  a normative entity for procurement would avoid the dispersion 
o f  instructions and regulations on procurement. The normative body would be able to 
encourage more strategic use o f  the procurement function and oversee the development 
o f  a common framework for the function in the Federal Government. As a regulatory 
body, it would build capacity to manage procurement through the implementation o f  a 
series o f  technological tools, guidance, compilation o f  information, performance reviews 
and guidance on the reform process. All these measures would raise the prestige and 
quality o f  the government procurement to quickly achieve a high-standard, low-risk 
status and provide a “good practice” example to be followed by Brazil’s states and 
municipalities. 

Brazi l  has adequate experience with regulatory bodies for many public services, 
such as telecommunication, water resources, energy, and transport, a l l  o f  which have wel l  
structured regulatory bodies. Public procurement appears to be a suitable function to have 
a normative body in charge o f  creating and updating procurement rules not detailed in the 
legislation, providing the off icial interpretation o f  the rules and norms, fostering training 
o f  staff and proper career development, and overseeing and guiding government agencies 
when the needs for interpretation arises. In Brazil, activities o f  such a normative body 
could also include developing systems, seeking c iv i l  society interface with public 
procurement, supporting the anti-corruption initiatives and control activities, and leading 
participation in international initiatives. 

In order to assess the functions o f  regulatory bodies in procurement, the WB 
facilitated a knowledge-sharing event, gathering representatives from six different L C R  
countries to debate the advantages and disadvantages o f  creating regulatory procurement 
agencies. The outcomes o f  this regional conference are presented in Annex 7. In addition 
to the countries that participated in the regional conference, the WB i s  familiar with two 
good European examples o f  normative bodies, the Office o f  Government Commerce in 
the UK and the Polish Public Procurement Office. To ensure the effectiveness and 
leadership o f  such a nonnative body in Brazil, the WB would suggest that i t s  head be 
competitively selected on the basis o f  proven qualifications and experience in public 
sector management and hired on a fixed-term service appointment. 

In order to understand how these functions might be better performed, the 
Government i s  interested in hosting further meetings and workshops with the entities 
presently involved in the normative function (SLTI, CGU, TCU, TCE, TCM, SFC) and in 
seeking legal views on establishing a normative body. 

(b) Resources 

The Federal Government o f  Brazi l  has 830,000 active employees, o f  which 
30,000 carry out government procurement on a full- or part-time basis. However, a 
government procurement career stream does not exist and, except for the head o f  the 
bidding committees that receive remuneration for their temporary function, there are no 
incentives or additional compensation for procurement skills in government positions. 
Actions should be developed to strengthen the performance and skills o f  the staff who 
handle procurement. The s ta f f  turnover in the procurement function is high. Due to the 
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lack o f  a structured compensation package, there is a wide range o f  salaries among jobs 
o f  similar responsibilities. High-level employees receive “supplements,” representation, 
and other payments that can double their nominal salaries, further distorting the levels o f  
compensation. In general, the salaries o f  mid-level professionals in Government are l ow  
when compared to those in the private sector. 

The Government o f  Brazi l  should find ways to retain talented c iv i l  servants to do 
procurement work. One effective incentive would be the establishment o f  a MBA 
program on government procurement. The MBA i s  not the only measure that would 
support the professionalization o f  the procurement career. The Government is willing to 
adopt a certification mechanism based on the successful completion o f  a curriculum 
tailored to the responsibilities o f  the various jobs. At the outset the program should focus 
on short local and external courses on the new law and modern procurement practices, in 
particular e-procurement. In the medium term the emphasis should be on promoting and 
supporting the modernization o f  existing basic courses and the development o f  advanced 
courses using the many local universities and other learning institutions. 

Continuing education. Continuing professional education is critical for 
procurement performance, yet the development o f  human resources specialized in public 
procurement i s  one the most neglected areas for ongoing training. Procurement pol icy is 
the least explored area o f  public management. It is also a systemic pol icy - like human 
resources pol icy - that needs to be addressed appropriately so that i t  can be improved in 
accordance with other public sector reform efforts and with rapid changes in technology 
that challenge al l  public and private entities in today’s society. Given the increasing 
recognition o f  the importance o f  staff qualification in this area due to the greater 
complexity o f  transactions between government and society, as wel l  as among 
government entities, it wil l be necessary to invest in the professionalization o f  
procurement staff with more structure and depth. A general framework i s  needed for 
medium-term institutional capacity building for a professional labor force to work on 
government procurement at the federal level. 

‘ A  post-graduate program offers a deeper level o f  education and creates sub- 
products - networks, think tanks, publications - that further contribute to improving the 
quality o f  the s ta f f  involved in these activities. Such a program, coupled with a 
certification program for public officials involved in procurement would enhance the 
prospects o f  a procurement career in government. The WB finds that a Government- 
sponsored MBA program on procurement management would increase the level o f  
interest and incentives for talented staff within the Government to j o i n  a procurement 
career stream. Graduates o f  such a program would have greater a chance o f  becoming 
procurement managers who would be equipped to help modernize the procurement 
function. 

The path to the professionalization o f  careers in procurement in the Federal 
Government requires more than incentives at the top. In Brazil, there are a number o f  
incipient formal education programs for specialization courses in procurement. The WB 
recommends that conditions be created to provide support for a l l  such efforts, with a view 
to fostering market conditions and making these programs viable. MBA programs with a 
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major in governmental procurement should encompass: (1) tender systems; (2) planning 
o f  procurement and supplies; (3) ethics; (4) legal and institutional systems (laws and 
regulations); (5) project financing and accounting; (6) materials management; (7) 
statistics; (8) international trade; (9) e-commerce; (10) procurement financed b y  
multilateral agencies; ( 1 1) regional integration agreements (European Community, Free 
Trade Agreement o f  the Americas (FTAA), Southern Cone Common Market 
(MERCOSUR); (12) concessions; and (13) control systems. At the time o f  preparation o f  
this report, the Bank was evaluating Government’s request for the WB to support the 
launch o f  an MBA program in Government Procurement with an IDF grant. The CPAR 
studied the possibility o f  creating such an MBA program within the National School o f  
Public Administration (Escola Nacional de Administraqdo Publica - ENAP) and found 
that the demand exists. The WB i s  confident that the program wil l attract the necessary 
level o f  enrolment to achieve sustainability in the market. 

Government i s  interested in studying and developing initiatives in the 
development o f  human resources. The Government view i s  twofold: (a) the training o f  
procurement officials should be broader than post-graduate studies and should equip the 
Government with cadres able to manage effectively the whole cycle o f  logistics and 
materiel control; and (b) training programs should go beyond increasing sk i l ls  o f  staff 
working in procurement and should develop ski l ls  in al l  the operational, strategic, control 
and implementation levels o f  the Government procurement function. 

Accreditation of  officials. The Government performs its functions through 
public services that generate continuous funds disbursements under contracts and other 
kinds o f  agreements. These payment activities generally fa l l  under the responsibility o f  
technical and administrative staff whose level o f  professionalization i s  very low. In 1996, 
the WB recognized that it was confronting similar difficulties in discharging its fiduciary 
responsibilities and decided to establish a certification program in order to increase the 
quality o f  procurement-related work and the accountability for procurement decisions. 
The WB would l ike to suggest that Government adopt a similar type o f  certification 
program for federal staff working on procurement. Such an accreditation program could 
be implemented gradually over the next five years. The parameters for accreditation 
would be established by the normative body. After the accreditation program was 
established, the chairperson o f  the bidding committees would need to be fully accredited 
and the members o f  the bidding committees would need to be partially accredited. Annex 
8 presents an example o f  qualifications for a fully accredited official. Most o f  the 
requirements could be achieved through continuing education programs. A government 
school l ike ENAP or the Finance Management School (Escola de AdministraCdo 
Fazenduriu - ESAF) could host programs offering the courses needed to achieve the 
certification program. 

In 2003, the state o f  Bahia initiated steps towards the accreditation o f  its 
The Government found this program interesting and is willing to procurement staff. 

The new accreditation policy was announced by the State Govemment o f  Bahia and its partner, the Luiz 
Eduardo MagalhBes Foundation (FLEM), at the Third International Govemment Procurement Seminar, 
held at the Parlamento Latino Americano, S b  Paulo, September 16-18,2003. 
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study the legal aspects and ways to implement the idea as an incentive to procurement 
staff, without creating a special c iv i l  service job category. 

Training. Procurement training needs to be  an ongoing, permanent activity. The 
WB would be pleased to share experience acquired in the fields o f  management, 
supervision and control relating to i t s  loan operations in order to provide examples o f  the 
challenges that these tasks entail. With a view to providing support for the achievement 
o f  satisfactory disbursement performance under the WB loan portfolio in Brazil, 
estimated at approximately US$SOO mi l l ion per year, the WB and the Foreign Affairs 
Secretariat (SEAIN) currently provide training in tender procedures for roughly 200 
trainees from the public sector each year. In the WB’s view, this number i s  very small. 
Furthermore, the agencies responsible for signing administrative contracts with the 
bodies that inspect and supervise the management o f  these contracts should also be 
adequately trained to enable them to follow the rules that apply to public procurement 
financed by the multilateral institutions that provide a major share o f  public sector 
investment. At the very least, i t  i s  recommended that auditors be trained to a level at 
which they are capable o f  issuing adequate decisions with regard to the methods, 
modalities, and variations that are accepted under current Brazilian legislation and under 
the requirements o f  the Loan Agreements. Agencies implementing projects financed with 
external resources should receive periodic training so as to enable staff to recognize the 
different ways in which tender regulations are applied. 

Greater efforts should be made to provide training for staff o f  the Federal 
Secretariat o f  Internal Control (SFC) and the Courts o f  Auditors o f  the States in order to 
train them to identify the differences between international and local procedures and 
effectively audit procurement financed by MDBs. The organization and coordination o f  
such training activities should be among the principal functions o f  the proposed 
normative body for procurement. One o f  the essential aims o f  training programs in public 
sector procurement i s  to provide certification for the participants. I t  i s  the WB’s opinion 
that conditions in Brazi l  are propitious for setting up a hierarchical authorization system 
whereby public employees are accredited to sit on tender committees and assume key 
functions in public tender processes, similar to the program developed by the 
Government to certify auctioneers. Over time, the proposed normative body would 
require that members o f  tender committees be accredited. The new law should provide 
for this new accreditation system and indicate the body responsible for issuing such 
certification. 
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Figure 2. Number o f  audits carried out by SFC on the use o f  external funds. 

Likewise, the Prosecutor’s General Off ice (Ministkrio Publico Federal-MPF) 
can play an important role in the investigation and prosecution o f  fraud and corruption in 
government procurement. The WB would welcome MPF initiatives to strengthen the 
MPF school and other initiatives for specialized training for high-level prosecutors 
(procuradores) in information systems and technologies that would increase their 
effectiveness. 

Professional Association. In 2000, the I-ADB, UNDP and the WB helped to 
create a professional procurement association o f  high-performance staff in government 
procurement. This professional circle was composed o f  about 24 professionals 
responsible for procurement for many government projects and several institutions based 
in Brasilia. The circle carried out several knowledge-sharing activities and i s  in the 
process o f  establishing itself as a formal organization. Formation o f  this group was 
praised by the I-ADB General Auditor as one o f  the best practices for capacity building 
in the L C R  region. UNDP and the WB offered financial support at the outset o f  the 
group’s establishment. I t  i s  possible that the group wil l host the f i rs t  international seminar 
of procurement practitioners in 2004. This professional association should continue to be 
a prime initiative in capacity building and leadership for the professionalisation o f  the 
procurement career stream in Brazil. 

Standard bidding documents and contract forms. The lack o f  national standard 
tender documents i s  a cause o f  delays in government procurement. I t  i s  both cumbersome 
and expensive for customary suppliers to submit proposals under differing tendering 
conditions. WB borrowers that have standardized bidding documents report that they 
have achieved significant price reductions for goods and services procured. The WB 
recommends that the Government devote greater attention to the development and 
adoption o f  standard bidding documents (SBDs). The Foreign Affairs Secretariat 
(Secretaria de Assuntos Internacionais - S E A N )  o f  the Ministry o f  Planning has 
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embarked upon the development o f  SBDs for use in externally financed projects, and 
these could serve as a basis for more comprehensive standardization. One important 
activity in the preparation o f  bidding documents is the assessment o f  the financial 
capacity o f  bidders. To maintain a staff capable o f  updating such bidding documents i s  as 
important as their creation. Among the principal tasks o f  the proposed normative body 
would be consultation with the private sector during preparation o f  such documents, 
training in the use o f  SBDs, and the dissemination o f  the SBDs once they have been 
produced. The Government acknowledges the benefits o f  standardizing bidding 
documents and reported that progress had been achieved in certain areas since 2002 with 
the financial support o f  I-ADB. 

(iv) Audit and Anti-corruption measures 

The public perception i s  that corruption is ingrained in Brazil’s public sector. In 
the eyes o f  independent observers, Brazi l  has made little progress in fighting corruption. 
In fact, Brazi l  has made important steps to systematically combat corruption. In order to 
combat corruption more effectively, the Government created the Office o f  the Controller 
General (CGU) through Medida Provis6ria no 2.143-31, o f  April 2, 2001, and then by 
Law no 10.539 o f  September 23, 2002,, reporting directly to the Presidency o f  the 
Republic, with a mission to provide due diligence for complaints on corruption in the 
Federal Government. Subsequently, the Federal Secretariat o f  Internal Control created in 
1994 under the Ministry o f  Finance (SFC) was merged into CGU to give i t  hr ther  
independence from the ministries. In July 2002, Brazi l  ratified the Caracas Convention 
(Inter- American Convention to Fight Corruption). 

The evidence in public records shows that the CGU received more than 6,000 
complaints o f  irregularities since i t s  creation, resolved 2,680, is investigating 2,233 and is 
seeking additional information regarding 1,087. The annual report o f  C G U  points out that 
it acted actively in the cases that received ample coverage in the media (former 
Directorate o f  Highways, the Brasilia Engineering Company and the former 
Development Agencies o f  the Amazonas and Northeast). These appear to be big 
numbers; however, there are more than 800,000 Federal Government employees in 
Brazil, o f  which more than 30,000 carry out government procurement functions. More 
details about the CGU annual report and the resolved cases may be found at 
http://www.Presidencia.gov.br/cgu/. In 2002, the SFC carried out 15,300 audits and 
reviews - 4,000 actions in support o f  T C U  and reviews o f  donor grants and loans 
distributed as presented in Figure 2. 

Regarding internal and external audit, the CFAA report for Brazi l  states that “both 
SFC and T C U  appear to function adequately as professional audit institutions,” although 
some issues need a t t e n t i ~ n . ~  The procurement reviews carried out by SFC under WB- 
financed projects are consistent with good independent procurement review practices. 
There are several cases in which the audited institutions were required to reimburse the 

The CFAA may be found on the WB internal website at httv://o~cs.worldbank.ordFMldocuments/ 
CFANBrazilCFAA2002.pdf. The CFAA was prepared by David Shand, W B  Financial Management 
Advisor and Task Manager; Patricia de la Fuente Hoyes, Financial Management Specialist 
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project account for small expenditures considered by SFC to be wrongly procured, Le., 
less than three quotations in shopping or direct purchases. 

The C F A A  stated that, in addition to the comprehensive report o f  the President, 
the annual reports prepared by each o f  the 1,100 federal entities contain an audit opinion 
from SFC. The CFAA stated that these annual reports are technically not publicly 
available, but can be obtained under Brazil’s Freedom o f  Information Legislation if 
desired. The annual reports are forwarded to TCU for review o f  the financial statements. 
The reports include a report on activities prepared by management o f  the organization 
and a certification by SFC on financial statements, legal compliance and efficiency .The 
CFAA indicated that T C U  then has 18 months to prepare its report to Congress, although 
in practice i t  may take longer. The review o f  T C U  by the CFAA showed that “TCU has 
approximately 2,000 staff, although it considers it needs about 600 more to fill gaps in its 
work. Currently 900 are analysts and 1,100 are technicians, although o f  these technicians, 
800 are only partially involved in audits and investigations. All T C U  staff are regular 
c iv i l  servants, recruited through a competitive process. TCU operates in a relatively 
decentralized way, with offices in 26 state capitals, as wel l  as Brasilia.” Regarding SFC, 
the C F A A  stated that “staffing o f  SFC i s  currently around 1,400 but it has assessed i t s  
needs as around 3,500. A recent request for an additional 200 s ta f f  was approved and i t  
anticipates that next year another 200 will be approved, moving to a total staffing o f  over 
1,800. SFC’s staff are regular c iv i l  servants and i t s  budget is established in the same way 
as for other administrative units. However it has extensive operating autonomy and the 
legal right o f  access to al l  available government information it needs to carry out i t s  
functions. Its operations are decentralized through 26 regional management units, 
although al l  work planning i s  carried out in Brasilia.” 

In sum, the Government has set up a working internal and external auditing and 
anti-corruption mechanisms that should continue to be supported b y  the WB by means o f  
sharing information, training and specialization o f  staff in investigative techniques, 
collection o f  evidence, improvement o f  c iv i l  society control mechanisms, establishment 
o f  a network o f  information, enabling the different levels o f  public prosecutors to 
exchange information and technology, and follow-up and monitoring o f  the prosecution 
by the relevant judiciary authorities. The Government expressed interest in expanding 
this partnership to include anti-corruption measures regarding government procurement. 
One example i s  the adoption o f  a code o f  ethics in the procurement function. Annex 10 
presents and example o f  a code o f  ethics. 

(v) Public Sector Management Performance 

Procurement Planning. In 2002, the Federal Government attempted to hire a 
consulting firm to develop a procurement planning module to be used by the ministries 
and agencies listing common goods and services that are procured in the course o f  a 
normal fiscal year. The Government prepared the terms o f  reference and sought the 
collaboration o f  the I-ADB to finance the services. The firm was not hired due to 
difficulties in the bidding process. 
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The budget planning process, albeit rigid, i s  a respected discipline in the Federal 
Government. This planning capacity and discipline should be brought into the 
procurement function through the adoption of a procurement planning tool. The 
implementation o f  this module, particularly if made available through COMPRASNET, 
would be a very useful tool that would greatly improve the performance and quality o f  
public sector procurement. 

Until very recently, less than 50% of  the government procurement followed 
truly competitive procedures. Public bidding (concorrzncia) and reverse auction 
(pregiio), accounting for 37% and 4% o f  government procurement respectively in 2001, 
are the only types o f  procurement that are truly competitive. Total procurement o f  goods 
and services was US$ 4,000 mi l l ion for 2001 and total procurement o f  sundry items for 
administrative fimction, US$3,200 million. The profile of government procurement in 
Brazi l  for 2001 by procurement instrument i s  shown in Figure 3. 

I Fig. 3 Government Procurement in 2001 

Figure 3. Share o f  public sector procurement by procurement type, 2001. 

In order to increase the share o f  procurement following competitive procedures, 
the Ministry o f  Planning undertook a modernization process, including expanding the use 
o f  pregGo and introduction of  other new procurement procedures designed to speed up 
and simplify the processing. Reportedly, the use o f  pregiio has resulted in savings 
estimated at 25% o f  the cost. In the last two years, rapid progress was achieved and the 
use o f  pregiio has increased from US200 mi l l ion (about 4% o f  government 
procurement in 2001, with savings o f  US$50 million, to US$315 mi l l ion through April 
2002 (4,228 pregiFo operations). I t  is projected that pvegiio will be used for 40% o f  total 
government procurement purchased through competitive procedures representing 
US$600 million/year. 



Brazil CPAR 20 

reform included actions aiming 
at making use o f  information 
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Figure 4 presents the distribution o f  the general expenditures o f  the Federal 
Government in 200 1. 
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The Federal Government started a state reform program in 1995 following two 
guiding principles: de- 

Expenditu simplification. In order to 
achieve these objectives, the 
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The immediate benefits o f  the modernization o f  public services and functions 
include greater transparency, increased business opportunities, and lower prices. In the 
view o f  the WB, these benefits appear to be in place through the actions in the new model 
o f  government procurement which kicked o f f  in 1999 with COMPRASNET. Two new 
procedures for buying goods and services for the government units are in place: pregiio 
and electronic purchase. The WB should support the use o f  pregiio as an alternative to 
shopping. Additional security measures should be added to COMPRASNET for the WB 
to consider using pregzo for procurement valued above the threshold specified in each 
loan agreement, as an alternative to NCB, as mentioned above. 

The Government considers that planning should be a key feature for the increased 
efficiency and cost reduction o f  government procurement and has requested assistance 
from the WB in developing methodologies, strategies and advanced tools for the planning 
on procurement. 

Vulnerability. Civ i l  works represent about one third o f  Federal Government 
procurement volume. The regime o f  contracting c i v i l  works under the law is very 
important, as it affects hundreds o f  millions o f  investments at the state and municipal 
level. C i v i l  works are also deemed to be the type o f  government procurement most 
vulnerable to corruption and bribery. A study carried out in early 2002 by Transparencia 
Brasil and the firm K r o l l  revealed that o f  92 private sector companies interviewed, 26 
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participated in public bidding and 12 f i r m s  say that they were requested to provide bribes. 
The firms stated that these requests occurred most often at the state level8 

In view o f  the heightened importance and greater vulnerability o f  c iv i l  works 
procurement to corruption, the WB consulted the heavy construction industry to learn 
their concerns about the public procurement regulations and public sector performance. 
The WB reviewed the views contributed by the construction industry and concur with the 
industry’s view that the procurement o f  goods, services and works should be harmonized. 
In particular, if a law for goods and services is approved separately for reasons o f  
urgency, after a short learning period, the Government should make an effort to 
consolidate the two separate regimes into one single body o f  law. The views o f  the 
industry and the WB’s assessment are presented in Annex 9. 

The Government agrees on the need to discuss further the issues regarding c iv i l  
works in the context o f  procurement law reform. 

Contract implementation in Brazi l  is frequently delayed (six months to a year is 
common) for a variety o f  reasons including deficient and incomplete specifications, 
unrealistic completion periods, delayed access to the construction site, uncertain hnding 
and payment delays. Most o f  the deficiencies are attributed to poor planning and 
inadequate contract management. The existing procurement law contains many 
regulatory clauses related to contract implementation; these regulations, even when 
reflected in the contracts, are usually deemed to be dif f icult  to apply. Some agencies have 
developed their own contract conditions to meet the requirements o f  the national 
regulation. In general, the contractual conditions used for the procurement o f  c iv i l  works 
and goods are fair, but they are usually too general to cover specific critical aspects o f  the 
contract scope and implementation o f  the contract itself, when compared to 
internationally recognized contract conditions, such as those o f  the International 
Federation o f  Consulting Engineers (FIDIC) for c iv i l  works, or even the standards issued 
by the WB for the purchase o f  goods. Annex 4 offers a view on the content aspects o f  
model bidding documents that the WB and other MDBs consider adequate for 
government procurement. The control entities in government, the media and c iv i l  
society-NGOs working on transparency and anti-corruption-frequently express 
concern about c iv i l  works contracts that are incomplete and that present irregularities. As 
an example o f  such concern, the annual budget law includes the l i s t  o f  works under 
scrutiny requiring special monitoring and supervision. This task i s  assigned to the Federal 
Court o f  Accounts (TCU), which has a system in place to monitor works reported as 
problematic. Data about inspections, visual site records and reports are posted on the web 
at httD://www.tcu.Pov.br. Currently, there are 126 works listed as part o f  the special 
supervision program 35% o f  which are highway projects under the National Directorate 
o f  Transportation, which i s  a traditional client o f  WB lending. 

With respect to contract management, many o f  those interviewed said that the law 
was o f  no help, since the compulsory clauses i t  requires tended to be excessive or 
inapplicable. Contracts ought to be standardized and more complete, and describe in 

* See http://www.transparencia.org.br/tbrasil-ie.asp 
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greater detail specific aspects relating to the expected outcome o f  the contract. The 
procedures for application o f  penalties are overly bureaucratic and the guarantees are 
hard to enforce. Interviewees expressed the view that the law ought to include clauses 
providing more streamlined mechanisms for the settlement o f  disputes, such as 
administrative intermediation and arbitration clauses. 

The Government seeks the support o f  the WB to develop methodologies and tools 
to manage complex contracts. 

Variation orders. Other common problematic features in contract 
implementation are excessive number and questionable justification o f  the variation 
orders and cost overruns. The law prescribes a maximum percentage for quantity 
increases (25%). A large number o f  contracts use that amount with minimal justification. 
In parallel, there is also evidence o f  over billing, especially in c iv i l  works contracts, 
where bidding documents include the contracting authority’s cost estimate. In some 
instances, the over billing i s  outright fraud. However, cost overruns are not always 
unjustified. Frequently, they are due to incomplete design specifications and incorrect 
contract estimates at the time o f  bidding. The Government i s  o f  the opinion that the 

. percentage o f  variation and other issues regarding justification o f  variations should be 
part o f  the formulation o f  the new procurement law. 

Supervision. In order to add transparency and improve supervision, the 
Government i s  developing a Works Monitoring Portal (OBRASNET), which wil l include 
a database o f  costs, progress reports o f  works, site photos, and material regarding c iv i l  
works implemented by the Federal Government based on information available in the 
T C U  and in the Government Development Bank (CEF). CEF’s Urban Development unit 
maintains a public database, the Urban Works Information System (SIURB) that covers 
works financed under 30 Federal Government programs. These initiatives to modernize 
the supervision and accountability o f  contract management, where a substantial part o f  
past abuse took place, are a clear and direct demonstration o f  Government’s pol icy to 
prevent corruption. 

Materiel management. Brazi l  has a tradition o f  good materiel management 
inherited from the military government administration, and also favorably influenced by 
the achievements o f  the oil, energy and former telecommunications state industries, 
which developed advanced information and management systems for their inventory and 
supplies stock. The Ministry o f  Planning took up the responsibility o f  further refining the 
classification o f  used by the supplies. A few years ago, Brazi l  reached agreement with the 
NATO Supply Administration to use their catalog system. Brazi l  is  now classified as a 
Tier-2 in the NATO system, giving Brazilian firms the right to register Brazilian-made 
products, including defense materials thus allowing the sale to NATO member countries. 

On the public sector, non-military side, more than 50,000 items are already 
classified in the National Catalog System, based on a similar to NATO classification. In a 
fiu-ther step towards the standardization o f  products, MP and the Ministry o f  Defense wil l 
integrate their own purchasing systems with SIASG, adding transparency, efficiency and 
economy to government procurement. MP launched the use o f  the catalogs for materials 
and services through i t s  Ministerial Decree No. 3 o f  October 29, 2001. The use o f  the 
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catalogue would allow the comparison and evaluation o f  prices quoted for the same 
product to different Government agencies. The WB should support the national 
classification system, along with i t s  dissemination, monitoring and evaluation. 

B. Performance on WB-financed Projects 

(i) Decentralization 

The service procurement function in the Country Management Unit (CMU) o f  
Brazi l  is  decentralized in conformity with a memorandum issued by the WB’s central 
procurement pol icy office on September 16, 1998. The C M U  maintains an internationally 
recruited senior procurement specialist who mentors and coaches national staff. About 
50% o f  the procurement actions for WB operations are examined and commented on in 
writing by the WB field office in Brasilia. The WB should seek to increase the degree o f  
decentralization, with a goal o f  handling 90% o f  procurement actions locally within the 
next f ive years. 

Government has assigned responsibility for the supervision o f  MDB lending to 
the Foreign Affairs Secretariat (SEAIN) o f  MP. SEAIN considers that continued training 
i s  indispensable to ensure the implementation o f  projects and has designed a training 
package with WB support that has proven to be effective. S E A I N  seeks the financial 
support o f  the WB to ensure the sustainability and to scale up this training program. In 
the last two years, SEAIN  has invested more than US$lOO,OOO o f  i t s  own funds in the 
training program in financial management and procurement. 

(ii) Thresholds for Procurement Methods, Prior Review and Standard Disbursement 
Percentage 

Part o f  the scope o f  this assessment is to define the thresholds that would apply 
for the choice o f  procurement methods in Brazil. In addition, the report offers thresholds 
for prior review, as wel l  as the percentage for financing consultants’ services 

In accordance with para. 2.7 o f  the Guidelines: Selection and Employment o f  
Consultants by World Bank Borrowers, shortlists for consulting assignments may 
comprise entirely national consultants, if the estimated contract amount i s  below a certain 
dollar ceiling. The ceilings wil l be established in the loan or credit agreement and wil l 
consider the nature o f  the project, the capacity o f  national consultants, and the complexity 
o f  the assignment. However, the ceilings should not exceed the amounts defined below 
for each country. These amounts have been determined by the Operations Procurement 
Review Committee (OPRC) o f  the WB. T h i s  review confirms that the choice o f  
US$500,000 as the ceiling for the national consultants is consistent with the capacity o f  
the national industry in a l l  sectors o f  the WB portfolio activity. 

This review concluded that in Brazi l  the thresholds for prior review specified in a 
memorandum issued by the WB’s central procurement pol icy office on July 15, 2002, as 
shown below are consistent with the overall capacity assessment o f  the Federal 
Government. N o  adjustments, particularly involving reductions, appear to be justified 
unless particular deficiencies become apparent in the individual capacity assessment o f  
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High-risk agencies Average-ris k 
agencies 

implementing agencies. The current thresholds for prior review are different for 
implementing agencies in different risk categories, as shown in Table 1. 

Low-risk agencies 

Table 1. Prior review thresholds for Brazil government agencies implementing 
WB-financed projects. 

Goods 

Works 

~ 

Type o f  Procurement 

<uss250,000 <US$500,000 <us$l,ooo,ooo 

<US$500,000 <US$5,000,000 <us$10,000,000 

Individual consultants <US$50,000 <us$100,000 <us$200,000 

Consulting services 1 <us$100,000 1 <US$350,000 1 <US$750,000 

A study prepared in Brazi l  in January 2002, in consultation with the national 
authorities, determined that, under the present tax structure in the country, the maximum 
percentage o f  financing for consultant firms and individuals i s  84%. WB lending may 
consider financing a lower percentage o f  consultant services but exceeding the said 
percentage will certainly contribute to finance the income tax paid by the Consultants. If 
the services are financed by a Trust Fund or  grants to beneficiaries that are NGOS or non- 
prof i t  organizations the standard percentage o f  disbursement percentage can be 100%. I t  
i s  expected, however, that the WB new “Eligibility o f  Expenditures” pol icy wil l change 
this soon. 

(iii) Performance 

WB fhds provided through several o f  its lending operations to the Federal 
Government are actually on-lent to state entities for  project implementation. The federal 
implementing agencies play a coordination and supervisory role. The National Water 
Agency, the School Fund Program and the Health Systems Strengthening Project have 
developed good models for project supervision and implementation. The Health 
Surveillance Project and the AIDS Project, within the structure o f  the Ministry o f  Health, 
have yet to establish a similar scheme. In the area o f  monitoring systems, the Family 
Health Extension Project developed a networked computer system for working with 
municipal entities that links procurement plans to disbursements; this an important 
management and supervision tool that may be wel l  become a national reference for 
SWAP projects. 
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This review concludes that Brazi l  i s  wel l  suited to support an innovative 
approach in the WB’s supervision and procurement policy. The WB is aware o f  the 
increased capacity o f  the middle income countries, and Brazi l  i s  a leading example o f  
strong institutional capacity that can be used effectively to improve the implementation o f  
WB-financed projects and programs. The change in approach would facilitate the faster 
processing o f  WB SWAPS and programmatic lending and would simplify the 
implementation o f  projects involving de-centralized entities spending with small 
procurement spends. The CPAR also explored Government’s their interest in initiatives 
to transform the procurement approach by tapping into the institutional capacity for using 
national regulations for low-value procurement. The quality and implementation o f  the 
portfolio has improved in recent years primarily because o f  increased supervision effort 
focusing on quality. However, procurement performance and contract management under 
WB-financed projects is mixed. While generally better than for government procurement, 
i t  shows the same strengths and weaknesses that affect local procurement. In general, 
implementing agencies are familiar with the WB’s procurement policies and procedures 
and make use o f  SBDs, but there are considerable shortcomings in their application and 
interpretation, which have generally resulted in delays. While not frequent and not wel l  
substantiated, there have been allegations o f  corrupt procurement practices and 
misappropriation o f  funds, which in some cases have required WB and Government 
action. 

The main issues related to WB-financed procurement are: (a) difficulties in the 
proper use o f  WB SBDs and evaluation procedures; (b) frequent use o f  variation orders; 
(c) inadequate filing and information systems, (d) cancellation o f  bidding procedures; (e) 
delays in evaluation o f  bids and decision making; (e) complaints not shared with the WB; 
(0 misunderstandings in the use o f  shopping procedures; and (g) inappropriate use o f  
selection procedures for hiring consultants. 

A proposal to streamline the WB’s supervision and make better use o f  the good 
features o f  Brazil’s procurement system would lead to a new approach for procurement 
financed by the WB in Brazil. 

(iv) Anti-Corruption and Misprucurement 

The WB has adopted a procedure to review and sanction cases o f  fraud and 
corruption under WB-financed projects. This procedure includes investigation, hearings 
and, ultimately, the blacklisting o f  firms that were involved in fraudulent practices as 
defined in the Guidelines. There are about 100 f i r m s  that were subject to sanctions as 
prescribed in the Guidelines. In this list, there are no Brazilian firms listed by the WB as 
subject to debarment or reprimand under para. 1.15 (a) (ii) o f  the Procurement Guidelines 
or 1.25 (a) (i) o f  the Consultants Guidelines. Six or seven cases o f  alleged misconduct in 
Brazi l  were examined by the Anti-corruption Investigative Unit o f  the WB since its 
establishment. None o f  these complaints resulted in misprocurement or serious cases. 
There were two cases o f  major misprocurement dating from 1999: the procurement o f  
male condoms and the procurement o f  computers under two different projects resulted in 
the cancellation o f  about US$3 million. These two misprocurement cases were declared 
ineligible for WB financing due to procedural problems not due to fraud or corruption. 
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(v) The Hiring of  Individual Consultants 

The existing legal framework makes the hiring o f  individual consultants difficult 
for the Federal Government. As a consequence o f  a lawsuit against the Government 
(Case 1044/2001 in the 15th District Labor Court in Brasilia, DF), the Federal 
Government and the judicial labor authorities reached an agreement through conciliation. 
This agreement would create conditions for the hiring o f  individuals to work in Federal 
Government projects. 

A major r isk in the implementation o f  the agreement i s  that an important 
amendment required in Law 8745/93 to allow for the hiring o f  P M U  staff may not be 
enacted before July 2003, thus creating a vacuum in respect to the hiring o f  permanent 
staff for project implementation units o f  future or ongoing WB-financed projects. Table 2 
summarizes the agreement and deadlines for actions. 

Table 2. Procedures and deadlines for hiring specialized consultants, support staff, 
and P M U  staff for implementation o f  WB-financed operations. 

Highly Specialized Consultants - Consultant should hold 
a ?os t-d eg ree 
- Consultant should be 
hired for less than 12 
months 

Immediate - Consultant ca 
Decree 

3751l2001 

between assignments 

- Techical Staff - Administrative Staff Law 874511 993 - 
to be amended; July 31, 2003 - Civil Servants 

- No UN Agencies Article 37 

- Competitive examination Constitution 

PMU staff 

The hiring o f  individuals is, therefore, a controversial aspect o f  government 
procurement, in part due to the fragmentation o f  current regulations. The hiring o f  
individuals may be minimized in many WB lending operations by making more use o f  
consultant f i rms.  The hiring o f  consultant f i r m s  is relatively more costly than hiring o f  
individuals due to overhead, taxes and profit. On the other hand, the national consultant 
firm industry states that there i s  little work available in the Federal Government for 
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consulting f i rms '  services. Two measures are recommended to promote the use o f  
consultant f i r m s  in the WB-financed projects: (a) to establish in the loan agreement an 
aggregate amount for the use o f  individual consultants; (b) using the maximum national 
ceiling o f  US$500,000 for shortlists comprising only national consultant f i r m s  in the 
majority o f  the cases. These two measures would stimulate a shift from the hiring o f  
individuals to a more comprehensive and higher quality use o f  technical support for 
project implementation. 

Frequently, the government agencies ask whether Decrees 375 1/2001 and 
2271/1997, which regulate the hiring o f  individual consultants and services, may be 
applied to WB-financed operations. From a procurement viewpoint, these decrees add 
transparency and clarity to the hiring o f  individual consultants, and there are no apparent 
contradictions with para. 5.1 - 5.4 o f  the WB Guidelines. 

Throughout 2003 and 2004, the Federal Government opened competitive 
procedures for the hiring o f  PIU staff. These officials w i l l  remain for about four years in 
their positions; most o f  them are talented, energetic professionals with little experience 
and language limitations. I t  i s  expected that WB-financed project implementation wil l 
suffer delays as the PIUs lose institutional memory and the experience o f  the consultants 
hired through the UN agencies as these consultants move to other professional paths. 

(v) Special Conditions of Schedule 4 of the Loan  Agreement 
The following four aspects o f  the national law should be considered in drafting 

arrangements for WB-financed procurement. 

First, in the application o f  domestic preference for goods under ICB, in 
conformity with the provisions o f  paragraphs. 2.54 and 2.55 o f  the Guidelines, the term 
"duties and other related import taxes" includes the Borrower's Freight Surcharge for the 
Renewal o f  the Merchant Marine (Adicional ao Fr-ete para a RenovaqGo da Marinha 
Mer-cante), established by Decree Law 1.142 o f  December 30, 1970, as amended on 
December 31, 1987, or any other tax, levy or charge that, in the reasonable opinion o f  the 
WB, may have been substituted for it, in whole or in part, after January 1, 1988. This 
aspect, however, wil l become irrelevant with the new WB Procurement Guidelines in 
which there will be a fix 15% rate preference. 

Second, in the procurement o f  small goods, items may be procured under 
contracts awarded on the basis o f  (a) either national or international shopping procedures 
in accordance with the provisions o f  paragraphs. 3.5 and 3.6 o f  the Guidelines, and a 
standard request for quotations acceptable to the WB; or (b) the procedures known as 
"pr-egGo," set forth in the Borrower's Decree No. 3555, o f  August 8,2000, as amended by 
Decree No. 3693, o f  December 20,2000 and in Law 10.520 o f  July 17,2002; 

Third, without limitation to any other provisions set forth in the Guidelines, the 
WB generally requires certain procedures be applied to the procurement o f  goods and 
works through N C B  procedures The WB would propose updating Brazil's provisions in 
these five respects: 
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(a) Contracts should be awarded to the bidder whose bid has been determined to be 
the lowest evaluated bid based on price and, whenever appropriate, also taking into 
account other factors similar to those referred to in para. 2.51 o f  the Guidelines, 
provided, however, that the bid evaluation i s  always based on factors that can be 
quantified objectively, and that the procedure for such quantification i s  disclosed in 
the invitation to bid. 

(b) Whenever required by the WB, the invitation to bid should be advertised for at 
least three consecutive days in a newspaper o f  wide circulation in Brazil. 

(c) The requirements, under the invitation to bid, for joint-ventures (cons6rcios) o f  
Brazilian and foreign f i r m s  should be approved in advance by the WB in each case. 

(d) The invitation to bid should not establish, for purposes o f  acceptance o f  bids, 
minimum or maximum amounts for the contract prices. 

(e) In contracts subject to prior review, the Borrower shall obtain the WB’s prior 
approval before issuing any change order which would result in an increase or 
decrease o f  more than 15% in the quantity o f  works or goods (and related services). ’ 

Except for a reasonable adjustment in the delivery schedule or completion date, no 
change in other terms and conditions o f  contract, including unit prices, should be 
permitted. 

Fourth, the WB noted some shortcomings in system security that currently 
prevent the use o f  pregiio as an alternative to NCB. I t  i s  expected that these security 
issues wil l be reviewed by the Federal Data Processing Service (SERPRO). 
Subsequently, the WB may consider using pregiio as an alternative for NCB as well. In 
February 2004, the WB initiated consultation regarding a pi lot  initiative to use, in 
selected projects, electronic pregiio as an alternative to NCB. 

(vi) Use of National Rules for Low-value Procurement 

Brazil i s  prepared to adopt and implement innovative forms o f  procurement 
financed by the WB to resolve some o f  the outstanding issues affecting procurement 
implementation. Whi le higher value procurement o f  goods and works, including I C B  and 
selection o f  consultants above the threshold for mandatory participation o f  foreign firms 
in the shortlist, has proven to be effectively and efficiently applied in the WB lending 
program, ex-post supervision o f  larger, decentralized programs and projects implemented 
at the state, municipal and community level has found that the implementing agencies 
have serious difficulties using the simple procurement procedures as established in the 
WB Guidelines, particularly shopping. These difficulties lead implementing agencies to 
adopt procurement mechanisms that mix up procedures set forth in the Procurement Law 
and stretch the WB rules for flexible shopping procedures to allow for quick procurement 
o f  off-the-shelf items. These procurement methods, which seek to obtain three bid prices 
to compare, lack any clear legal basis and are difficult to audit. Many  attempts to resolve 
this problem through intensive training and dissemination o f  operational manuals have 
failed to correct this situation. 
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The adoption o f  a model bidding document for NCB prepared by SEAIN for the 
procurement o f  goods and works has helped to resolve many o f  the issues revealed by 
independent procurement reviews and WB supervision work in the use o f  national 
competitive procedures in Brazil. In the past, clients used the two-envelope system, 
disqualified bidders before opening the financial envelope, accepted complaints before 
completion o f  the evaluation process, and provided access to documentation to a l l  
participants throughout the bidding process. With the use o f  the model bidding 
documents drafted by SEAIN, the quality o f  the NCB has greatly improved. 
Nevertheless, there i s  concern about the legality o f  such provisions o f  the SEAN’S  model 
bidding documents because the WB Loan Agreements or the Guidelines do not have any 
requirements for inclusion o f  those provisions under N C B  procedures. 

One component o f  the Family Health Project i s  testing a new approach. 
Beneficiary municipalities, duly assessed in terms o f  financial and procurement 
implementation capacity, wi l l  prepare procurement plans and wil l implement the larger 
procurement through I C B  and QCBS, while the smaller items will be procured using the 
national rules. All procurement actions wil l be subject to audit and periodic review. 
Several conditions were established to identify misprocurement when the purchase i s  
made in accordance with the local regulations. The second Control Disease and 
Surveillance Project wil l follow national procurement laws for ‘decentralized components; 
the AIDS-3 Project i s  following private sector rules for the procurement carried out by 
the beneficiary NGOs. Several projects are using pregso on an exceptional basis or as an 
alternative to shopping and the WB is in the initial steps o f  piloting the use ofpregso as 
an alternative to N C B  procurement o f  off-the-shelf items. 

A more rational approach to the difficulties in training and supervising 
implementing agencies on the use o f  out-of-the-ordinary procurement rules would be to 
allow WB finds to finance procurement under the local regulations. I-ADB’s low-value 
procurement follows this approach and Brazil’s local laws are generally accepted by the 
I-ADB . 

The WB will take a different approach to supervision o f  procurement that relies 
on local procedures, the federal Government, and i t s  solid control institutions and audits. 
Given the size o f  the country and the l ow  added value o f  random ex-post procurement 
supervision by the WB or independent auditors, it i s  impossible to guarantee that low- 
WB Guidelines. The responsibility for good procurement and efficient and economic use 
o f  WB f inds earmarked for low-value procurement wil l therefore be transferred to the 
implementing agencies and their control units. 

As Table 3 shows, most o f  the prior reviewed procurement volume i s  ICB and 
QCBS, however, some prior-reviewed procurement originated in N C B  and lesser 
procurement. The table presents disbursement and prior review figures for the WB 
lending to Brazil over the 1997-2002 period. The sectors shown are Human Development 
(HD), Finance, Private Sector and Infrastructure (FPSI), Environmentally and Socially 
Sutainable Development (ESSD) and Poverty Reduction and Economic Management 
(PREM). Two percentages are presented at the bottom o f  the table: (a) the prior-review 
volume as a percentage o f  the total annual disbursement in the same year. This 
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percentage i s  not very revealing, as disbursement against prior-reviewed contracts 
generally takes one or more years to complete; and (b) the prior-review volume as a 
percentage o f  total disbursement the following year. The percentages vary in each year; 
on average, the percentage should be around 87%. Consequently, about 13-15% o f  
procurement in Brazil may be considered N C B  or lesser procurement. 

Table 3. Disbursement and prior review totals for WB funds (US$ millions) 

Total (*) 

Less Intl. Shopping ( 

(*) CMU data for investment lending 
(**) Business Warehouse series 

Based on analysis o f  the data in Table 3, it i s  expected that the following annual 
volume o f  procurement will fol low national procurement rules on a yearly basis: 

HD MEDIUM US$40 m 

3. GENERAL RISK ASSESSMENT 

Based on the assessment presented in this report, the general risk assessment for 
Federal Government procurement in Brazi l  i s  rated as average. This rating signifies that 
operations and investments involving public procurement are subject to the usual level o f  
risk associated with this type o f  activity, and are assessed to be carried out with an 
adequate level o f  control. Execution o f  governmental projects and programs should 
include action plans designed to strengthen government secretariats and agencies so that 
they become less dependent upon individual executing units. This implies closer 
supervision o f  procurement, both on the part o f  the Government and the WB, when the 
WB i s  financing the project. 

The Government o f  Brazi l  has stated that the CPAR is  adequate and that its assessment 
reflects the reality o f  Federal Government procurement, and has requested the financial 
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Proposed Actions 

1. Improve legal structure including a 
revision o f  the Procurement and 
Contract Law. 

2. Assess proposals for altering the 
regulatory model (expanding the 
institutional question). 

3. Standardize procurement documents 
and procedures. 

and technical support o f  the WB to develop the action plan presented in the following 
section, in order to minimize the risk in government procurement. 

Implementation Participating Duration Est. Cost Support 
Agency Agencies (us Required 

$000) 

Presidency 

National Congress 2 years 250 Consulta- 

Civi l  Society 

M P  

National Congress 

Consultants 2years 500 TA 

SLTI  Public 

tions 

SLTI  2years 250 TA 

SLTI  

4. ACTION PLAN FOR THE IMPROVEMENT OF THE PROCUREMENT 
FUNCTION 

4. Implement capacity building program 
for procurement. 

The Government and the WB have discussed an action plan for the improvement o f  the 
government procurement hnction. This plan forms the basis o f  the dialogue between 
Government and the WB on procurement. I t  comprises 18 activities o f  interest to the 
Government under the leadership o f  SLTI, with the support o f  the Secretariat o f  
International Affairs (SEAIN), both o f  the Ministry o f  Planning, Budget and 
Management and the collaboration o f  several government units. The details o f  the plan, 
i t s  costs and approach are presented below. 

SLTI  

Table 4. Detailed Action Plan. 

8. Adopt Code o f  Ethics for procurement 
and contracts 

I 1 I 1 -  I 

CGU 1 SLT I  

I I I I I 

ScholX- 
Universities 1 years I 2oo 1 ships I 

5 .  Increase certification o f  specialists in 
public procurement and contracts. 

SLTI  
ENAP 

ESAF 

6. Implement instruments for planning 
and administration in procurement and 
contracts. 

7. Improve management o f  strategic 
procurement and contracts, including 
information systems for complex 
bidding. 

SLTI  

I SLT I  I 
I SERPRo 1 year 
I COMPRASNET I 

SLTI 
SPOAS 2 years 1. 

400 

500 

TA 

TA 

T C U  1 SLT1 I SFC 
1 1  year I 300 I TA 

9. Adopt mechanism for disagreement 
and conflict resolution. 
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3 years 200 

I 10. Implement a Monitoring and 
Surveillance o f  Results Plan for the 
evaluation o f  progress in public sector 
procurement and contracts. 

SLTI T A  W B  

11. Train procurement specialists 
according to international standards 
with the participation o f  SFC, TCU, 
MPF, States and municipalities. 

SEAIN TCU 

SFC TA 

12. Establish an information sharing 
mechanism between the Govemmeiit 
through M P  and CGU and WB for risk 
assessment. 

CGU Other multilateral 
development organisms 1 year 100 TA 

13. Disseminate best practices developed 
in Brazil, regarding e-procurement. 

W B  Work- 
shops - 
vc 

T A  

SLTI  150 

- 
1 year 

~~ 

14 Adopt new e-procurement model for 
projects and programs financed by 
W B  

15 Develop a new approach to 
relationships wi th  intemational 
organizations, with emphasis on 
UNDP- coordinated projects 

SEAIN W B  
1 year 

1 year t 1 year 

SEAIN SLT I  
T A  

SLTI  16 Establish a program to leverage the 
Govemnient’s purchasing power 

17 Support govemment procurement 
negotiations in accordance with 
Bilateral and Multilateral Free Trade 
Agreements 

18 Support the establishment o f  a low- 
cost, high performance version o f  
COMPRASNET, based on open source 
code software that can be adapted and 
used by  other govemment agencies 

Ministry o f  
Development, Industry, 
and Extemal Trade 

Ministries o f  Develop- 
ment, Industry, and 
Extemal Trade; Extemal 
Relations; Finance 

T A  

SLTI 
2 years 500 T A  

I SLTI states and Municipalities 

;ederal State Companies 
2 years 1,500 T A  

3 years $7,500.00 1 rotai 

TA - Technical Assistance VC - Video Conference 
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Section A - Legal Framework 

GENERAL FEATURES 

Identify predominant legal system (i.e. 
CommodCivil Law; Socialist; other) 
Identify form o f  government (i.e. federal or 
centralized) 

Civi l  ~ a w ’  

Federative Republic with three different levels o f  
Government: (i) Federal; (ii) State; and (iii) 
Municipal. Each o f  the three levels i s  relatively 
autonomous, with specific source o f  budget and 
specific conipetence set out by the Federal 
Constitution (1988). Each federate state has i t s  own 
Constitution and each municipality has its own 
organic law. Each o f  the three levels has a 
legislative branch. The Judiciary branch i s  
organized in Federal and State Justice (also called 
“ordinary”). lo 

As far as procurement regulations are concerned, 
there i s  a Federal Law (8.6661’93 - June 21, 1993) 
setting general procurement principles and 
definitions. States are also allowed to have 
procurement laws o f  their own, as long as they 
follow the general principles set forth in the 
Federal Law.” 

Unlike other systems, the Brazilian law makes a difference between civi l  and commercial transactions. 
This difference has an important impact on  the creation and hnctioning o f  legal persons: c iv i l  (non- 
commercial) organizations, such as service suppliers, contractors etc. are subject to the C iv i l  Code 
(currently dated 191 6, but a new civi l  code, after 25 years o f  debates, became effective on  January 2003), 
while commercial persons (defined as persons who trade but do not produce or otherwise participate in the 
manufacture o f  the products they trade) are subject to the Commercial Code (1850). Contracts in the private 
sector are generally regulated by the C iv i l  Code, unless the matter i s  subject to specific laws. Incorporated 
companies are regulated by a separate body o f  laws called “Lei das Sociedades AnBnimas” , ruling all 
aspects o f  these societies, from creation to auditing, control and share trading etc. 
l o  The competence sharing between these branches is  defined rationepersonae, i.e.: if a Federal agency has 
legal interest in a case, either as a party or otherwise, the case must be presented before a Federal Court. 
Further, there are two Courts o f  Appeal at the Federal level: (i) the Superior Tribunal de Justiqa (second 
highest Court, competent to hear federal or “common” cases, basically created to harmonize jurisprudence 
among state courts o f  appeal and is the second level o f  appeal) and the Supremo Tribunal Federal, the 
highest Constitutional Court o f  Appeal. 

desirable that, complementary to this study, each specific state context and legal framework be analyzed 
during the preparation phase o f  new operations directly wi th states. 

Considering the complex legislative, judiciary and regulatory system adopted by the country, i t  is highly 
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I 

Does the Constitution (if there i s  one) contain any 
provision directly bearing on public sector 
procurement? (If so, describe) 

I s  the country a signatory (or planning to become 
one) to the Agreement on Government 
Procurement o f  the World Trade Organization? 
Does the basic contract law contain any provision 
directly bearing on public sector procurement? (If 
so, describe) 

I s  there a separate body o f  law which regulates 
public sector procurement, or i s  it governed by 
regulations issued under an organic finance act? 

I s  the system clear, comprehensive and consistent? 
Does it cover al l  essential aspects with no unduly 
complicated, unnecessary, conflicting or outdated 
regulations? Are rules found in various distinct 
sources or within a well coordinated legal 

The Federal Constitution12 includes the following 
provisions that have impact on government 
procurementlcontracting: 
Article 22 (XXVII) - sets out the competence o f  
the federal legislative to pass a law establishing 
Guidelines o f  procurement (bidding and 
contracting) for all government levels; 
Article 37 (11) - access to public positions via 
competitive process; 
Article 37 (XXI) - the federal law (Article 22, 
XXVII) shall establish that all public contracts 
must be preceded by  public bidding. The main 
principles orienting the process are set in the same 
Article13; 
Article 37, Para. 4 sets out principles to be 
followed by  a code o f  ethics. 

Yes, since January 1, 1995 

The Procurement Law has a specific Section ruling 
many aspects o f  Public Contracts, including: 
termination, penalties, securities, publicity etc. 14 

There i s  a specific law which regulates public 
sector procurement (Law 8.666/93). However, 
various other laws and regulations impact on 
procurement, specially Law 8745/93 o f  December 
9, 1993 regulating the hiring o f  individuals on a 
temporary basis 

The diagnostic carried out by the WB in support o f  
the Governments initiative to modernize the 
procurement legal framework shows that, 
according to the agencies interviewed: 
the law i s  far too detailed; 
formal aspects (qualification criteria, for instance) 
are given more relative weight than economy and 
efficiency; 
rules found in various distinct sources negatively 
impact on procurement. 

Some State constitutions also deal with procurement issues, such as, for instance, the Constitution of 
Parana, which mandates that bidding documents express the highest acceptable price as a condition o f  
award for the works, services or goods being procured. 

by the public agents to the conditions of the proposals, and fair and non-restrictive qualifying criteria. 
l4 Public contracts, therefore, are only secondarily govemed by the Civil Code and the Commercial Code, 
respectively the civil and commercial contract laws. 

The priiiciples are: equal conditions among bidders, fair clauses stipulating payment obligations, respect 13 
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I s  the hierarchy o f  the sources o f  procurement rules 
well established? 

What i s  the scope o f  coverage for the procurement 
legal framework? Does it cover sub-national 
government? Does i t  include coverage o f  all 
government procurement including security and 
military procurement? 

Are there separate procurement rules established 
for parastatals? Describe. 

The hierarchy o f  the sources o f  procurement rules 
i s  wel l  established. However, agencies are often 
misguided by infra-legal orientation o f  their 
specific legal / audit departments. The system 
obviously lacks a central source fully competent to 
rule on public procurement and, consequently, 
bidders are often left without an option but 
recurring to the Judiciary. 

The scope o f  coverage for the procurement legal 
framework i s  quite ample, covering many aspects 
o f  sub-national (state and municipal) procurement, 
all government procurement, including security 
and military procurement. However, there are other 
sources 'of regulation that are also mandatory and 
interfere with the procurement process. l5 

The law i s  applicable to all agencies, including 
parastatals. However, i t  opens the possibility o f  
having specific procurement laws to govern 
specific parastatals procurement. 16 

Examples o f  other sources o f  regulation: TCU, STN, SFC 
l6 A significant example i s  Law 2004J53, regulating procurement by PETROBRAS 
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I s  the procurement function decentralized? If so, 
describe basic structure, name the main 
decentralized procuring entities and indicate their 
role, rights, and responsibilities. 

I s  there an entity(ies) with oversight 
responsibilities for procurement functions 
throughout public administration (e.g., with 
primary regulatory powers, responsible for 
harmonization o f  rules and monitoring o f  
compliance)? If so, identify and describe 
responsibilities and structure. 

The procurement function in Brazil i s  highly 
decentralized. Each agency / ministry / autarchy 
has their own procurement / bidding committee / 
unit, and autonomy to organize a decision making 
hierarchy o f  their own. 

Some states and municipalities have a central 
procurement unit, but they are free to organize as 
they please. 

However, the procurement process always involve 
at least two administrative hierarchy levels: (i) the 
permanent or special bidding committee, which 
selects the winning proposal in accordance with the 
criteria set out in the specific bidding documents 
and (ii) a higher administrative level, responsible 
for confirming the contract award recommended by  
the lower level. 
In general, any decisions in the procurement 
process are subject to confirmation by the higher 
administrative authority via a clear and 
comprehensive complaint presenting / resolution 
system set out in the Law.I7 

It i s  intended that Secretaria de Logistica e 
Tecnologia da Informaqiio (SLTI), in the Ministry 
o f  Planning, should oversight responsibilities for 
procurement functions throughout federal public 
administration. 

However, as mentioned above, the procurement 
function i s  highly decentralized and the legal 
competence o f  such agency i s  not really that o f  a 
normative body, being in fact limited to statistics, 
introduction o f  new and innovative techniques 
(such as the use o f  ‘‘preg20’’~* as a procurement 
method). It also serves as interface to high level 
discussion on procurement issues but their 
recommendations are not mandatory to public 
agencies. 

l7 The routines for submitting and deciding on procurement-related complaints are fully regulated in the 
Procurement Law. 
lS “Pregito” i s  a procurement method based on the selection o f  the lowest bid in a public session where 
bidders are allowed to make verbal bids, l ike in an reverted-auction. Details on this method are presented in 
the main body o f  this report 
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I s  there a Central Tender Board or a similar 
institution? What are i t s  duties and responsibilities? 

Does the system allow/facilitate the introduction o f  
new and innovative techniques and contracting 
practices without compromising basic principles? 
Are there rules/procedures regarding bidder 
suspension and debarment? 

I s  the country a member o f  regional trade/customs 
agreements? (If so, specify) 

Are there primary/secondary boycotts? (Specify) 

Are there provisions regarding preferences for 
particular categories o f  suppliers o f  goods, works 
and services? (Specify) 
Are there arbitration rules applicable to 
procurement contracts? Are they consistent with 
international rules such as those embodied in the 
UNCITRAL Model Law on Arbitration? 
(Highlight major differences) 

No. Each agency (Federal, State or Municipal) i s  
free to organize as they wish. Some states and 
municipalities have procurement units that function 
like a Central Tender Boards, usually one for goods 
and another for works contracts. 

No. New techniques depend on specific law. lY 

Yes. The penalties may result from (i) 
corrupt/fraudulent actions or (ii) poor performance 
under signed contracts. In either case the penalty 
depends on a special administrative process subject 
to the due process o f  law2’. 

Mercosul, since 26/3/91, when the Asuncion 
Treaty was signed following a negotiation since 
August 1990 between Brazil, Argentina, Paraguay 
and Uruguay. Since 1995, the treaty i s  in the phase 
o f  Customs integration. 

No, with the exception o f  the boycotts ordered by 
the UN Securitv Council. 
The Procurement Law establishes that preference 
should be granted to national goods, works or 
services offered under “equal conditions”. 21 

Not as a principle. However, the Country has 
signed international treaties to that matter and 
arbitration rules such as UNCITRAL Model Law 
on Arbitration may be adopted in the case o f  
private sector contracts.22 This question remains 
open for public contracts, except for contracts 
financed by multilateral organizations, in which 
case arbitration may be used.23 

l9 Sometimes the President agrees to use a fast track, the “Medida Provis6ria” which, nevertheless, depends 
on ex-post legislative approval. 
2o The process i s  described in Articles 81-85 o f  the Procurement Law. 
2 1 Art. 3, Para. 2, reads as follows: $ 2 0  Em igualdade de condiqces, como criterio de desempate, sera 
assegurada prefer&ncia, sucessivamente, aos hens e sewiqos: I - produzidos ou prestudos por empresas 
brasileiras de capital nacional; Ii - produzidos no Pais: IiI - produzidos ou prestados por empresas 
brasileiras.Therefore, preference, in Brazil, i s  not necessarily related to the origin o f  Goods, but it may also 
be linked to the nationality o f  the firm. 

22 The Code o f  Civil Procedures has recently been modified as to admit arbitration final decisions with no 
need o f  ratification by the court which would be competent to hear the case. 
23 In theory, as no arbitration has been reported. However, amicable settlement i s  quite frequent. 

a 
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Are there laws or regulations governing policies 
and procedures for awarding concessions/contracts 
for private sector provisiordoperation o f  power, 
water or other infrastructure facilities? (BOO, 
BOT, etc.) D o  any general conditions o f  contract 
apply as a matter o f  law or regulation? 

In accordance with the system adopted in the 
Country, the general principles o f  the Procurement 
Law should be followed in awarding 
concessions/contracts for private sector. In general, 
each specific concession depends on a specific 
legal authorization issued by the relevant 
legislative branch (federal, state or municipal, 
depending on the level o f  the concession) which 
also regulates the concession process (bidding and 
contract award). 

BASIS OF TRANSPARENCY 

I s  there a legal or regulatory requirement for public 
disclosure o f  procurement legal texts? 
Are there mandatory requirements for maintaining 
written records o f  procurement? To what extent are 
they available to the general public? 

Are requirements for advertisement o f  contracting 
opportunities adequate? Does the country have a 
national gazette (or other similar publication) 
published in a timely fashion? I s  i t  easily available 
to the general public? 

Are requirements regarding public bid opening, if 
any, appropriate? 

Are negotiations after bid opening or award 
selection allowed? D o  the rules on negotiated 
procurement, if any, provide the basis for a fair and 
transparent process? 

Yes. 

Yes. The whole administrative process, where all 
bids and documents are organized, i s  open to 
consultation by  any interested citizen. 

Yes. Not only i s  there a national gazette, but also 
state and municipal gazettes. Publication o f  
invitations to bid and amendments to bidding 
documents are also published in newspapers. 

Al l  opening o f  bids i s  carried out in previously 
advertised public sessions. All interested bidders 
are allowed to participate and inspect bidding 
documents &all bids / documents submitted. 

No. Negotiation after bid opening or award 
selection i s  not allowed, except for minor 
adjustments already foreseen in the bidding 
documents. 
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Are conditions for use o f  various procurement 
methods clearly established? I s  there an explicit 
requirement that open competitive bidding i s  the 
preferred or default method? 

I 

11 I s  there a requirement for public notice o f  contract 
awards? 

Chapter 11, Section I o f  the L a w  sets out the 
methods. Their thresholds are updated periodically. 
Public Competitive Bidding (ConcovrBnciu 

contracts are also subject to other methods 
(“tomada de p r e ~ o s ” ~ ~  or ‘‘convite1’26, depending on  
the estimated amount). Contracts o f  very small 
amounts may be awarded without competitive 
bidding. 

i s  the default method, but smaller 

Recently the method pvegik, previously 
mentioned, has been incorporated for purchase I 
contracting o f  non-complex goods and services.27 

Yes. All contract awards are made public. Public 
contracts only become effective after the 
publication o f  a summary bearing at least the 
names o f  the parties, the contract price, the scope 
and the procurement method followed, if any. 

24 The public competitive bidding, as described in the law: (i) allows at least 30 days from invitation to bid 
to submission o f  bids; (ii) i s  subject to wide local publicity, including official gazette and newspapers; (iii) 
i s  open to any potential bidder (domestic or foreign) able to demonstrate the fulfillment ofjuridical, finance 
and technical requirements spelled out in the bidding documents; (iv) i s  always subject to a 2 or even 3 
envelope system. The first envelope always comprises the qualification documents . Therefore, 
determination of  bidder’s qualification takes place before the proposals are known. That, along with the 
access o f  bids by other bidders, stimulates presentation o f  complaints about bidder’s qualifications by other 
bidders, slowing the process, as the second envelope can only be opened after the qualification phase i s  
finished. 
25 Competitive comparison o f  prices quoted by previously registered bidders. However, any interested 
supplier I contractor i s  allowed to submit a proposal, provided however that they manage to demonstrate 
having the required qualifications. The main difference between this method and Concorrdncia Publica i s  
the time interval between the issuance o f  the invitation to bids and the deadline for bid submission, which 
may be 15 days, while Concorrdncia Publica requires at least 30 days. All other aspects, including 
qualification requirements and award criteria, are exactly the same. The methods and corresponding 
thresholds are the following: 1 - For Works and Engineering Services Contracts - (i) ConcorrBncia Publica: 
above R$ 
1.500.000,00; (ii) Tomada de Preqos: up to RS 1.500.000,00; (iii) Convite: up to R$ 150.000,OO; (iv) 
Dispensa de Licitaqilo (direct contracting without competitive bidding due to the small value): 10% o f  (iii), 
Le., R$lS.OOO,OO; I1 - For Other Contracts - (i) ConcorrBncia Publica: above R$ 650.000,OO; (ii) Tomada de 
Preqos: up to R$650.000,00; (iii) Convite: up to RS 80.000,OO; (iv) Dispensa de LicitaqHo (direct 
contracting without competitive bidding due to the small value): 10% of (iii), i.e., R$ 8.000,OO 
26 “Convite” i s  similar to shopping. However, bids fi-om non-invited suppliers are also considered. In this 
method the qualification requirements may be limited to a minimum, just enough to demonstrate the 
supplier’s capacity to enter into contractual agreement with a public agent. 
27 This method may be used regardless o f  the estimated value. In fact, agencies have a tendency to try to 
push this method, for the advantages it offers: speed, simplicity, transparency. 
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bid and contract securities? 

Are qualification requirements for bidders, if any, 
fair and appropriate for the purpose o f  the contract? 

Do requirements for bid examination and 
evaluation provide the basis for a rational and fair 
process? 

Are summaries o f  information about public 
procurement published (e.g. number o f  bids 
received, number o f  contracts awarded, names o f  
successful bidders)? If so, describe scope and 
frequency. 

The following provisions are found in the 
Procurement Law: 

bid security: Art. 3 1, Inc. 111; and 
performance security: Art. 56. 

The security methods, however, are not always 
effective, mainly because: 
public debt bonds are accepted and their face value 
does not always reflect their market price; and 
the contractors may obtain counter-orders from the 
courts to stop the execution o f  guaranties; and 
the judiciary process i s  known to be very slow in 
Brazil. 

The qualification requirements for bidders are 
transparent. However, the a study carried out by 
the WB shows that they usually lack a direct link 
with the contract scope and give more weight to 
formal than to technical aspects. 

Requirements for bid examination and evaluation 
provide the basis for a rational and fair process, 
although recognized to be slow and too open to 
complaints.** 

All steps o f  public bidding are subject to full 
publicity, on a case by  case basis. For instance, all 
public contracts shall only become effective after 
the publication o f  their summary informing the 
names o f  the parties, contract price, competitive 
process followed (or the reasons for not following 
a competitive process) etc. 

The law does not include any provision, however, 
on mandatory publication o f  general information 
about public procurement. Nonetheless, the federal 
and some state governments are moving fast 
towards e-government and e-procurement. General 
information on contracts, statistics etc. may be 
found in e-government and e-procurement sites.2’ 

28 See note 14 on question 6 o f  this Section. 
29 Such as COMPRASNET among others. 
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Does government hold regular meetings with the 
business community to discuss public procurement 
issues? 

11 I s  there a conflict o f  interest policy in effect? (If so, 

Are there laws on bribery o f  government officials 
and are they enforced? Do government bidding 
documents and contracts contain anti-bribery and 
anti-corruption conditions? 

No. 

Article 9 o f  the Procurement Law exposes the 
conflict o f  interest situations, i.e.: (i) the author 
(individually) or the company (both individually or 
as a member to a joint venture) where the author o f  
the project i s  a manager, shareholder (more than 
5% o f  the voting capital) shall not be considered 
eligible to supply goods or implement the project; 
(ii) public officials or managers o f  the agency 
carrying out the bidding.30 

The Procurement Law has a whole chapter31 
defining crimes related to procurement, including 
bribery o f  government officials. There i s  also a 
Code o f  Ethics3* to be followed by government 
officials, which also defines crimes and misconduci 
subject to punishment. The Penal Code 33 also 
defines typical cases o f  crimes and other felonies 
by public officials in the exercise o f  their public 
duties. 

30 L C  

bens a eles necesshrios: 
I - o uutor do projeto, basico ou executivo, pessoufisicu ou juridicu; 
I1 - empresu, isoludumente ou em consdrcio, re.yxmuvelpelu eluboru@o do projeto bhsico ou exerutivo ou du quul o uutor do 
projeto seju dirigente, gerente, ucionistu ou detentor de muis de 5% (cinco por  cento) do capital com direito a voto ou controludor, 
responsuvel tlcnico ou subcontrutudo; 
111 - servidor ou dirigente de brgrio ou entidude contrutunte ou responsuvel pelu licitu(.rio. 
4 P E permitidu a purticipuCrio do uutor do projeto ou du empresu u que se refew o inciso II d u t e  urtigo, nu Iicituqrio de obru ou 
seniico, ou nu execuqiio, romo consultor ou tlcnico, nus funC6es dejisculizuqrio, supewisiio ou gerenciumento, exclusivumente u 
serviCo du Adminisbqiio interessudu. 
j 2' 0 disposto neste urtigo niio impede u licituqrio ou contrutucrio de obru ou sewico que i n c h  u eluboruqrio deprojeto exeeutivo 
como encurgo do contrutudo ou pelo p r e p  previumente.firado pelu AdministruCrio. 
4 3' Considera-se purticipusrio indiretu, pura fins do disposto neste urtigo, u existdnciu de quulquer vinculo de nuturezu tlcnicu, 
comerciul, econ6mieu, .finunceira ou trubulhistu entre o uutor do projeto, pessou jisicu ou juridicu, e o licitante ou responsuvel pelos 
servips, jornecimentos e obrus, incluindo-se os fornecimentos de bens e seridcos a estes necessurios. 
j 4' 0 disposto no purhgrujb untericr uplicu-se NOS memhros du eomissrio de lirituqrio. 

Art. p! Nrio poderh purticipur, diretu ou indiretumente, du l ic i tuqk ou du execucrio de obru ou sewiqo e do fornecimento de 

31 Capitulo IV - DAS SANCOES ADMINISTRATIVAS E D A  TUTELA JUDICIAL 
32 Law 8.429, ofJune 2,1992 
33 Decree-Law 2848, o f  December 7, 1940 
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Are foreign firms engaged in trade with the country 
required to use a local agent? 

I s  there evidence o f  any trade malpractice affecting 
public sector procurement? 

BASIS OF ACCOUNTABILITY II 

Not  necessarily. However, they must have a local 
legal representative or po~er-of -a t torney.~~ 

No, except for delays and other types o f  
operational difficulties. 

published code o f  ethics? If so, describe i t s  basic 
features. 

I s  there an accessible and secure process for I bidders to report bribes by others and 

Do bidders have adequate access to administrative 
or judicial review/appeal? I 
Are there measures/initiatives to curb/control 
corruption, e.g. anti-corruption statutes and/or 
bodies, whistle-blower statutes, comprehensive 
reforms o f  the civi l  service/judiciary, regional 
initiatives, provisions in the criminal law, anti- 
bribery provisions, etc.? (If so, describe) 

Yes. The Code i s  part o f  Law 8429192 and i t  has 
definitions on expected behavior, ethic values, 
situations to be avoided and crimes / felony as well  
as their penalties. 

The Federal Government has a minister-level 
Ouvidoria du Republica, responsible for hearing 
reports o f  bribes by  others and solicitation / 
extortion o f  bribes by government officials. 
Besides that, the Attorney General Office i s  also 
competent to investigate cases o f  misconduct by  
government officials. In addition, the Legislative 
branch comprises the Tribunal de Contas du 
Uniiio, also invested with power to investigate and 
process misconduct by government officials. 

Yes. 34 

Yes. The sole creation o f  the Ouvidoria du 
Republica, with the status o f  a state minister, i s  a 
step in that direction. The roles o f  the Office o f  
General Attorney and o f  Tribunal de Contas 
complete the framework necessary to curb/control 
corruption. Reform o f  the judiciary i s  also in the 
agenda. As described above, the Procurement Law, 
the Code o f  Ethics and the Penal Code have 
definitions o f  crimes and other felony connected 
with bribery, corruption, fraud and other 
misconduct by public officials. 

34 In fact, the system allows excessive interference by the Judiciary branch, as courts are competent to 
sometimes hear cases even before the bidding process i s  completed at the administrative level. 
35 The law has the following provision, regarding the need o f  local legal representation: ‘‘3 42 As empresas 
estrangeiras que ndo funcionem no Pais, tanto quanto possivel, atenderdo, nus Eicitag6es internacionais, 2s 
exiggncias dos parirgrafos anteriores mediante documentos equivalentes, autenticados pelos respectivos 
consulados e traduzidos por  tradutor juramentado, devendo ter representag& legal no Brasi l  com yoderes 
expressos para receber citagdo e responder administrativa ou judicialmente”. 
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I s  inspection conducted according to generally I established procedures? Are there indications that 
the inspection i s  not effective? 
Do preshipmentipost-shipment inspection, if any, 

percentage o f  the country’s total trade? 

Are the ICC’s INCOTERMS generally understood 
and commonly used in Brazil? Are other trade 

transparent and efficient? transparent and efficient? 

Are “facilitation” payments normally necessary to 
clear goods through customs, obtain work permits 
for expatriate labor, process monthly payment 
certi ficateshnvoices? 

Are staff familiar with shipping and other trade 
documents? With documentary credits? 

Inspection should be conducted according to 
established procedures. However, there are 

36 indications that the inspection i s  not effective. 
No. 

Yes. The country i s  signatory o f  trade agreements 
and that sort o f  measure i s  always either negotiated 
with groups o f  countries or authorized trade 
organizations. 

INCOTERMS are generally understood. No other 
trade terms are commonly used. 

Customs procedures are known to be too complex 
in Brazil. However, the Receitu Federal i s  under 
constant modernization efforts and i s  recognized to 
have improved a great deal in recent years. 

There are clear provisions forbidding these 
practices. Importers usually hire specialized 
services to clear goods but this i s  optional. Work 
permits may also be obtained by  the workers or 
their employers. 37 

No. ImpordExport operations (licensing and other 
steps) are highly centralized in the Bank o f  Brazil, 
which also centralizes issuance o f  letters o f  credit 
for public agencies. 

)I Are banks capable o f  issuing Letters o f  Credit? 

Are banks generally creditworthy? 

permitted? Bank guarantees? Bonds? Other? 
Provide details on cost, if available. 

Yes, but public agencies have to use Bank o f  Brazil 
in their official import/export transactions. 
Yes. Brazil i s  known to have one o f  the safest 
banlung systems. 
Bid, performance and advance payment securities 
may be obtained. Formats are not limited. Bank 
guarantees and bonds may be obtained. Prices, 
however, are deemed to be high, due to a 
combination o f  (i) risk assessment; (ii) high interes’ 
rates as a recurrent policy; and (iii) relatively 
limited market options. 

36 Public agencies, in general, are known not to give much attention to inspection at all. Of course, this 
remark does not apply to parastatals nor to some specific areas o f  excellency in the Government . 
37 Of course, the system i s  subject to malpractice which, notwithstanding, i s  defined as crime and may be 
subject to punishment in accordance with the applicable law. 
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A& major projects or programs clearly identified in 
government budget estimates? 

What procedures are followed to ensure the 
procuring entity obtains budget authorization prior 
to inviting bids? 

D o  procuring entities reliably receive the monies 
authorized? Or i s  the budget subject to revision 
during the year by  a restrictive cash release 
system? 

Are the requirements for issuance o f  bid, 
performance, and other securities to 
suppliers/contractors reasonable? 

Are staff working in public sector procurement 
area held in high regard? 
Are pay levels for staff working on procurement 
comparable to those for other public and private 

D o  suppliers/contractors have reasonable access to 
credit? 

D o  implementing agencies obtain budgetary 
authorizations for contract payments falling due 
beyond the current fiscal year? 

No. The preparation study carried out by the W B  
clearly shows the lack o f  an organized career. 
Public pay levels in general are not satisfactory, 
with the exception o f  traditional careers recently 

sector technical specialists? ~ 

Does a code o f  ethics exist that staff workmg in 

Yes, with the remark that the cost o f  securities i s  
deemed to be high when compared to those found 
in countries where the insurance industry i s  more 
traditional and more options are available at the 
market . 

restructured. 

High interest rates as a recurrent policy adopted by 
the Government makes the cost o f  credit very high. 

Yes. The budgetary law has specific provisions to 
that end. In general, the contract / expense has to 
be foreseen in the pluri-annual budget plan. 
However, the Fiscal Responsibility recently 
enacted has a number o f  restrictions to commit 
budget from subsequent fiscal years, specially 
those falling beyond the current administration. 

- 

procurement are expected to follow? 
Are the authorities relating to procurement clearly 

Yes. 

Yes. 

The bidding documents must inform the budget 
authorization. 

Delays occur. Restrictive cash release system i s  
also used as a tool to reduce the public debt. 

Section D - Public Sector Procurement of Goods/Works II 

delegated to the entities carrying out the process? 
Are the applicable procedures clearly defined? 

3s Complementary Law N. 101, o f  May 4,2000 
39 Please, refer to previous notes on this issue. 
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Are the thresholds for contracting authorities 
regularly updated? 
Do procuring entities have internal quality and 
control mechanisms? Are they regularly audited? 

Implementation o f  quality-and control mechanisms 
are at the agenda o f  most agencies. All public 
agencies are regularly audited. 44 

independent and based on  transparent criteria? decides to sustain i t s  decision, the complaint i s  
received as an appeal and hence taken to a higher 
level authority for consideration. This process i s  
transparent and fully regulated (Article 109). 

ORGANIZATION ll 
adequately disseminated (i.e. procurement staff are 
aware o f  updated rules and thresholds, and other 
issues relevant to their assigned responsibilities)? 

Yes. However, staff lack continuous training.4" 

Are the procurement and supply management 
functions clearly distinguished? 
I s  contracting authority reasonably delegated (i.e. 
there are no  unnecessary levels o f  approvals or 
cumbersome procedures)? 

The adopted system makes that at least two 
administrative levels within the agency are 
involved in procurement: one, responsible for 
selecting the awardee; another, at a higher 
bureaucracy level, to confirm the result and make 
the award effective.42 

40 The lack o f  an organized career i s  appointed as one o f  the main obstacles to strengthen (i) a 
comprehensive training policy from which the sector would benefit. The study also made clear that all 
training opportunities are well received and produce very good results. 
41 In fact, a study by the Bank shows that in general there i s  a gap between purchasing units and final users 
42 It should be noted, however, that this mandatory two-level system aims at giving mare transparency and 
surveillance to the process. 
43 In general, the thresholds for contracting authorities i s  established by the statutes o f  the agency. The 
thresholds are usually established in accordance with the procurement methods thresholds prescribed in 
accordance with the Law, which are periodically updated. 
44 There are two cumulative audits to which all agencies are subject to: internally, to SFC - Secretaria 
Federal de Controle (integral part o f  the Executive branch) and externally to the Tribunal de Contas 
(subordinated to Congress). Parastatals are further subject to auditing by independent auditors. 
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Are procurement staff experienced in international 
mocurement? 
Do adequate formal and on-the-job training 
programs exist for entry- and higher-level staff that 
contribute to proper professional career 
development? Does knowledge o f  procurement 
lead to career advancement? 
Are there additional training resources in the 
country that are currently utilized or that could be 
utilized to complement Govemment/donor- 
administered programs (e.g. universities and 
private institutions)? 

Did previous training programs (if any) lead to an 
obvious improvement in the quality/productivity o f  
procurement work? 
Do procurement s ta f f  have adequate 
projecdcontract management capabilities? 
Are procurement agents used? Under what 
circumstances? How are they selected? Describe 
normal basis for compensation and contract 
duration 

No. 

Yes. A number o f  institutions are used to 
complement training. However, specific courses on 
public procurement are usually offered by private 
institutions and organized as short-term seminars 
or events. There i s  no post-graduation level course 
specifically on public p r o c ~ r e m e n t . ~ ~  

No. 48 

Use o f  procurement agents i s  not a practice in the 
country, except for para~tata ls~~.  When used, they 
are selected through public competitive bidding 
under percentage fee contracts for no longer than 
36 months. 

45 With the exception o f  parastatals operating in the intemational market and agencies implementing 
projects financed with funds from the Bank, IDB and other multilateral or bi-lateral agencies. A good 
example is the training program implemented jointly by SEAIN and the Bank. After the encatment o f  the 
procurement law, in the period 1993-1995, a few Bank-sponsored seminars were carried out. Starting in 
1996, a total o f  36 seminars were ministered over a period o f  3 years, training about 1,400 people from 
Bank-financed projects. The impact o f  this program was so pleasing that the Govemment decided to use 
their own funds to implement a second stage in the year 2003, offering 3 other seminars for about 250 
participants. 
46 One o f  the possible reasons for the lack o f  offer o f  more complete I longer duration courses i s  precisely 
the lack o f  organized procurement career. 

47 A good example was the training program in Bank procurement implemented joint ly with SEAIN. Over 
a period o f  3 years, a total o f  36 seminars on Bank-Guidelines were ministered, for training about 1.400 
trainees. The Bank-financed projects could very easily feel the impact o f  this training effort on  the quality 
o f  procurement in Bank-financed projects. 
4s One o f  the main weak points identified in the preliminary study carried out by the Bank was the lack o f  
contract management professionals. Further, as previously commented, there is  a gap between procurement 
units and final users, from the start up o f  the process (preparation o f  technical requirements and 
specifications, project, terms o f  reference) to i t s  end (contract I implementation management). 
49 A second exception would be use o f  UN-like cooperation agencies to hire consultants and purchase some 
types o f  goods. 
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~ Are procedures and methodologies for planning 
1 procurement o f  recurrent items (i.e. inventory 
control, forecasting o f  future requirements, 
classification, coding, accountinglfinancial 
management, spare parts management, and 
delivery systems) adequate? 

I s  procurement monitoring and administration 
computerized? How adequately do procurement 
entities track the key steps in the procurement 
process and collect appropriate project-related cost 
and schedule information? 

Yes. Procurement process and appropriate project- 
related cost and schedule information trachng i s  
adequately carried out. However, the systems 
adopted do not usually allow quality control, being 
basically focused on financial management. 

PROCUREMENT PLANNING5' 

Are project implementation units adequately 
staffed with trained procurement, planning, 
scheduling, expediting and cost estimating 
personnel? 
I s  overall planning for complex goods, works and 
other contracts done in sufficient detail to produce 
realistic project definition, achievable completion 
schedules, and accurate cost estimates? 
I s  the early technical and financial planning well  

~ 

Do  procurement units regularly conduct market 
surveys to update their knowledge o f  prevailing 
tlrices for coods and works? 

No. 

No. 

No. 

No. 

No. 

No. The schedules are more political than 
technical. In addition, payments not rarely suffer 
delays, reason why the schedules are often adjusted 
accordingly. 

Yes. 

No. 

DOCUMENT PREPARATION II 

Planning i s  by far the weakest point raised in the preparatory study camed out by the Bank. The main 
reasons explaining the weakness o f  planning are (i) the budgetary system and (ii) the excessive 
decentralization. 
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Do standard documents exist for goods, works and 
other types o f  contract? List.  Are other 
international contract formats used? If so, identify. 
Are these documents, if any, readily adaptable to 
specific contract situations @.e. by modifications 
made through a Bid Data Sheet, Special Conditions 
o f  Contract or similar)? 

Are there separate documents for international and 
national competitive bidding not financed by the 
WR? 
Do Instructions to Bidders (ITBs) contain all 
information necessary to prepare responsive bids 
and clearly understand evaluation criteria and their 
method o f  application? 
Do they contain other necessary information, such 
as eligibility requirements, basis o f  bid, language 
and currency o f  bids, common currency for 
purposes o f  evaluation, source and date o f  the 
exchange rate, etc.? Are sample forms and other 
amrotxiate sections o f  the documents movided? 
Are bidders required to provide bid security in an 
appropriate amount as a condition o f  
responsiveness o f  their bid? 

Not as a rule. As the procurement function i s  
highly decentralized, each agency i s  fully able to 
prepare and use their own standards. 
No. This type o f  procedure (i.e. modifications 
made through a Bid Data Sheet, Special Conditions 
o f  Contract or similar) i s  in fact highly conflicting 
with local culture. 

Not as a rule.” 

~~ ~ 

Yes. The bidding process i s  fully regulated by the 
Bidding Documents. 

The law does not hinder the requirement. However, 
the amount o f  bid security i s  limited to 1% o f  the 
estimated contract price. 

j1 Again, exceptions exist in parastatals and areas o f  excellence. 
j2 Bidding documents are deemed to be the “lex specialis” for the bidding. Any provision therein must be 
enforced, unless previously determined to be illegal. 
j3 Notwithstanding, the bidding documents are not always organized in separate sections, as they are in 
Bank documents. Their understanding and interpretation sometimes create problems. Another point i s  that 
agencies tend to transcribe parts o f  the procurement law, as the law is far too detailed. This practice 
sometimes lead to conhsion and hence not to the best proposals. 
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Post-qualification may only be adopted (i) when 
implementing projects financed with funding from 
multilateral organizations, provided that the 
corresponding procurement rules require use o f  
post-qualification; or (ii) in the peg60 method.54 
The law specifically accepts the use o f  pre- 
qualification. However, pre-qualification 
procedures and requirements are not regulated. 
In general, the procedure described in the law i s  a 2 
or 3 envelope system where the f irst envelope to be 
opened 55is exclusively dedicated to qualification 
documents (legal documents, certificates, tax 
status, economic and financial positions etc.). Only 
bidders determined to meet qualification 
requirements spelled out in the bidding documents 
have their price proposal opened and compared.56 

Yes. However, the criteria gives more importance 
to formal aspects57 than to technical requirements 
properly identified with the scope o f  supply / 
services. 

j4 Law 10.520, o f  July 17,2002. The proposed draft o f  a new procurement law also adopts post- 
qualification, but at the time o f  this study the new draft law i s  far from being widely accepted as a 
consensus. 
55 Called “documentos de habilitaqgo” 
56 This i s  deemed to be the main reason why so many complaints are filed during bidding process: each 
bidder feels sort o f  compelled to question each other’s positive determination o f  qualification. Considering 
that all bidders have free access to all documents and bids presented, three i s  always a considerable number 
o f  complaints to be dealt with before moving to the next step in the bidding process. 
57 Public bidding in the country i s  commonly used as a side measure to help identify tax debt (a firm with 
tax debt i s  not entitled to be awarded a public contract). The status o f  the bidder with respect to social 
security and labor benefits I contributions i s  also an integral part o f  qualification requirements found in 
bidding documents. 
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Are conditions o f  contract equitable? Do they 
provide adequate coverage for most important 
commercial and legal issues (for the method o f  
procurement, size, nature and type o f  contract 
used) and provide adequate protection to the 
Government, without putting undue risk on 
bidders? 

Are standard purchase orders used for shopping? I 

The procurement law has a whole section on 
contract features. In general, there are mandatory 
provisions for the public (administrative) contract 
in order to protect the Government, deemed to 
represent public interest in the contract. Public 
interest shall prevail over private. As a 
consequence, termination for administrative 
convenience, for instance, i s  a mandatory 
requirement. On the other hand, the contractor 
shall not suspend the contract unless authorized by  
a judicial or administrative order. Notwithstanding, 
the Constitution preserves the right o f  individuals 
and any unfair or unduly intervention by  the public 
power in the private domain is  protected and may 
be reverted by the judiciary. Should any abuse take 
place, payment o f  compensations may be imposed 
on the public administration either (i) to cover any 
liquidated damages or ceasing profits or (ii) to re- 
establish the contract equation / equilibrium. 

Yes, with the remarli that each purchasing agency 
i s  entitled to develop their own standards.’* 

PREQU ALIFIC ATION II 
I s  prequalification carried out when appropriate? 
What types o f  contracts i s  i t  used for? Works? 
Goods? Other? 
I s  the prequalification process fair and transparent? 
Are decisions made promptly? Are foreign firms 
allowed to apply? 
Are standard prequalification documents used? Do 
they clearly and completely describe all the 
prerequisites for submitting responsive applications 
for prequalification? I s  financial information 
routinely requested and critically evaluated to 
assess an applicant’s financial capacity to perform? 

Do procuring entities verify prior to contract award 
if a successful bidder continues to meet I prequalification requirements? 

Yes, i n  the case o f  more complex / attractive 
contracts, usually for works. 

Yes. 

There are no standards to be followed (each agency 
i s  entitled to develop their own standards). In 
general, documents used clearly and completely 
describe all the prerequisites for submitting 
responsive applications for pre-qualification and 
financial information requested i s  evaluated to 
assess an applicant’s financial capacity to perform 
the contract. 

Yes, specially when the time elapsed from pre- 
qualification to contract award i s  considerable. 

58 The procurement method similas to “shopping” i s  “convite”. L ike  in the shopping method, at least three 
valid proposals shall be obtained and compared. However, unlike shopping, the convite procedure (i) is  
subject to some advertisement; (ii) any bids submitted must be considered; and (iii) a qualification routine 
is followed, though simplified. 
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registration or update, i s  there a deadline imposed 
in relation to a specific bidding process? I s  the time 
taken for registration reasonable? 

Are suppliers required to have a local agent in 
order to qualify to bid for goods or services? 

opened for newcomers and updates. Prior 
registration i s  not mandatory for new bidding.62 

Not necessarily. However, they must have a local 
legal representative or po~er-of -a t torney.~~ 

Are contracts to be awarded by  competitive 
bidding publicly advertised? 
I s  sufficient time allowed to obtain documents and 
prepare bids? 
Do the requirements specify use o f  publications or 
websites that are readily available to the public and 
are known to the private sector as sources o f  
information on public procurement opportunities? 

Do procuring entities maintain updated lists o f  
qualified suppliers and contractors and updated 
market information on commonly procured goods, 
including spares and consumables? I s  supplier and 
contractor performance routinely evaluated and are 
any standing l is ts  o f  prequalified suppliers and 
contractors updated and modified based on this 
information. Can newcomers readily apply and be 

The Federal Government has a huge register6” on 
suppliers and contractors and updated market 
information on commonly procured goods, 
including spares and consumables. 
The register, at i t s  present stage, does not yet 
include quality information on performance. 
The register i s  open at al l  times for newcomers to 
readily apply and be qualified. 

Yes. 

Yes.63 

Yes. 

qualified? 
I s  the procedure for registration o f  domestic 
contractors fair, providing timely access to the 
bidding process to all potentially qualified bidders? 
Are bidders allowed to register by  mail and, if the 
conditions in the country allow, through the 
Internet? 

The procedure for registration o f  domestic 
contractors i s  deemed to be fair. I t  provides timely 
access to the bidding process to all potentially 
qualified bidders (at least 30 days after issuance o f  
IFB). Access by mail i s  permitted, though i t  does 
not constitute a usual practice. Nothing in the 
system precludes the possibility o f  Internet access. 
61 

COMMUNICATIONS BETWEEN 
BIDDERS AND THE PROCURING AGENCY 

Refer to Note on Section B- TradeICustom Practices o f  this Questionnaire, Question 1. 

Access by Intemet i s  being developed at the time o f  this study. The main question remaining i s  the digital 

59 

6o “SICAF - Sistema de Cadastro de Fomecedores”. 

signature recognition control system, st i l l  under development. 
62 In fact, the prior registration only exempts bidders from presenting certain legal and financial 
qualification documents. In the method “tomada de preqos” (for intermediary thresholds between 
concorrSnciapziblica and convite), prior registration i s  mandatory. However, any potential bidder may 
request registration up to 3 days prior to the deadline for the presentation o f  bids (Art. 22,s 2“ Tonmda de preqos 
6 a modalidade de licitaqio entre interessados devidamente cadastrados on que atenderem a todas as condiGBes exigidas para 
cadastramento ate o terceiro dia anterior B data do recebimento das propostas, observada a necessaria qualificaqio). 
63 See Notes on the minimum time interval prescribed for each procurement method. 
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RECEIPT OF BIDS AND OPENING 

-If so, are they conducted at a specified place 
closely following the deadline for submission? 
What information i s  read out at the opening 

11 Are public bid openings conducted? 

Are evaluations conducted by  qualified evaluating 
committees? 

Are evaluating committees appointed ad hoc for 

The evaluation i s  carried out by the procurement 
unit (permanent or special bid evaluation 
committee). If necessary, the opinion or opinions 
o f  technicians give the necessary support to the 
procurement unit. 
Only if necessary. 

or other types o f  contracts? If so, how? 

Local practice i s  the hand-delivery o f  bids, 
although the law does not prohibit early delivery 
by mail or other means. All bids are kept in safes 
under the responsibility o f  the president o f  the 
procurement unit. 

Yes. 

Yes. 

As discussed above, all bids are opened in public 
and their contents are not confidential. All bidders 
present at the ceremony are allowed to inspect al l  
bids and take copies. In accordance with the 
system adopted in the country, this measure i s  
deemed to give more transparency to the process. 

No. 
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Are there manual or computerized procurement 
andor contract monitoring systems? 

I s  responsiveness determined on the basis o f  the 
documentary requirements described in the 
documents and according to established practice? 
Are bid evaluations carried out thoroughly and on 
the basis o f  the criteria specified in the documents? 
I s  the successful bidder’s qualification to perform 
the contract determined solely on the basis o f  the 
criteria stated in the documents? (See above) If not, 
what other criteria are considered? 
Are evaluations normally completed within the 
original bid validity period? 
Are bid evaluation reports prepared containing all 
essential information (Le. a clear and complete 
description o f  the evaluation process, including the 
reasons for rejecting any bid as non-responsive, 
how the stated evaluation criteria were applied, and 
how the successful bidder’s qualifications were 

Yes. 

P 

Responsiveness i s  determined exclusively on the 
basis o f  the documentary requirements described in 
the documents. 
Yes.64 

Yes (see previous note). 

No. 

Yes. As the system adopted i s  not post- 
qualification based, the reports usually go through 
all bids, and not only the lowest evaluated one. 

The system does not vary. 

CONTRACT AWARD AND EFFECTIVENESS I 
Are contracts required to be awarded to the bidder 
with the lowest evaluated responsive bid who has I been determined to be qualified to perform the 

Yes.65 

contract satisfactorily? 
Are negotiations conducted with bidders, before or 
after selection? circumstances. 
Are additional Government approvals required 
before contracts can be made effective? 
I s  performance security required in a reasonable 
amount and in a reasonable format? 
Describe any differences between goods and works 
relating to the above. 

Negotiations are not permitted except under special 

No.66 

Yes.6 

None. 

7 

CONTRACT ADMINISTRATION 

In fact, the system i s  more formal than necessary. 
65 However, the process i s  the following: first, a determination o f  qualifications i s  made towards all bidders; 
then, prices are disclosed. 
66 The law establishes a mandatory confirmation o f  procurement decisions by the higher authority. 
67  Please, see specific note on securities. 
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Are suppliers and contractors generally paid on 
time? What i s  the normal time lapse from invoice 
submission to final payment? 
Are there appropriate procedures to monitor 
delivery o f  goods and services to verify quantity, 
quality and timeliness? 
Are contract changes or variations handled 
promptly in accordance with the contract 
conditions and established practice (i.e. 
changehariation orders are given andlor confirmed 
in writing, constructive change orders are avoided, 
unit rates in the contract are honored but the 
supplier or contractor i s  allowed to agree to any 
new unit rates introduced and the completion 
schedule for each change or variation, etc.)? 
Do procuring entities normally make a good faith 
attempt to resolve disagreements through informal 
negotiations? 
If this fails, are the resulting disputes handled in 
accordance with the contract conditions? 
Are supplier and contractor claims handled fairly 
based on a clear recognition o f  both parties' 
obligations under the contract? 
Are contract managerdadministrators skilled in 
resolving problems in a timely manner and dealing 
with unforeseen circumstances arising during the 
l i fe o f  the contract'? Do they adequately document 
all actions o f  contractual import taken by the 
purchase/employer during iniplementation? 
Are contractual remedies utilized only when 
appropriate and in accordance with the contract 
conditions? 
Are contracts generally completed on schedule and 
within the originally approved contract price? Or 
are cost and time overruns frequent? If so, in which 
sectors and for which particular lunds o f  contracts? 
Are fair final acceptance procedures used and 
certificates issued in a timely fashion? 
Are contracts generally administered in a fair and 
equitable manner (e.g. the purchaser/employer 
grants extensions o f  time when delays are 
attributable to i t s  untimely action, fair 
compensation i s  provided to offset additional costs 
caused by i t s  mistakes, etc.) 
Are under-inspection, over-inspection andlor 
improper rejection of goods, materials or methods 
o f  carrying out the works a common problem? 

I It varies from agency to agency. However, 
suppliers and contractors interviewed claim that 
delays s t i l l  occur.68 
Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

I t  varies from agency to agency. In general, 
managerdadministrators are slulled in resolving 
problems, although not always being able to 
properly document all actions in an orderly 
fashion. 

Yes. 

Cost and time overruns occur frequently in almost 
every sector. 
Final acceptance procedures are used and 
certificates are issued in a timely fashion. 

Yes. 

No. 

68 In the past, this was a constant source o f  corruption. The procurement law, however, specifically states 
that payment must obey the order in which the invoicedclaims are submitted. 
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environment? Specify 
Are procurement evaluations/audits conducted? If 

orderlv Derformance common? 

Yes. Auditing i s  a constant function. Ordinary 

Can any o f  the improper contract administrative 
practices identified above, be attributable to a 
problem identified in the local procurement 

so, describe scope, frequency, who carries them 
out, etc. 

auditing by  the TCU and SFC i s  carried out on an 
annual basis, but there are special auditing methods 
used as needed (for instance, in major contracts or 
motivated by a denounciation) 

RECORD KEEPING 

For contracts to be awarded on the basis o f  
competitive bidding, does the procuring entity 
maintain a complete record o f  the process? This 
would include e.g. copies o f  all public 
advertisements, prequalification documents ( i f  
used), the prequalification evaluation report 
documenting any decisions not to prequalify 
certain potential bidders, the bidding documents 
and any addenda, a record o f  any pre-bid meetings, 
the bid opening minutes, the final bid evaluation 
report (including a detailed record o f  the reasons 
used to accept or reject each bid, copies o f  bids, 
appeals against procedures or award 
recommendations, a signed copy o f  the final 
contract and any performance and advance 
payment securities issued, etc.) 

Are adequate contract administration records 
maintained? (These would include contractual 
notices issued by the supplier, contractor, 
purchaser or employer; a detailed record o f  all 
change or variation orders issued affecting the 
scope, quantities, timing or price o f  the contract; 
records o f  invoices and payments; certificates o f  
inspection, acceptance and completion; records o f  
claims and dismtes and their outcome: etc.) 
For small contracts or purchase orders for goods 
procured using shopping procedures, i s  a database 
maintained showing the current market price for 
commonly needed items? 

Are periodic reports prepared on overall 
procurement activities? B y  and for whom? 

The procuring unit must maintain a complete 
record o f  the process. This includes copies o f  all 
public advertisements, prequalification documents, 
the prequalification evaluation report documenting 
any decisions not to prequalify certain potential 
bidders, the bidding documents and any addenda, a 
record o f  any pre-bid meetings, the bid opening 
minutes, the final bid evaluation report, including a 
detailed record o f  the reasons used to accept or 
reject each bid, copies of bids, appeals against 
procedures or award recommendations, a signed 
copy o f  the final contract and any performance and 
advance payment securities issued, etc. 

Contract administration records are adequately 
kept and include: contractual notices issued by  the 
supplier, contractor, purchaser or employer; a 
detailed record o f  all change or variation orders 
issued affecting the scope, quantities, timing or 
price o f  the contract; records o f  invoices and 
payments; certificates o f  inspection, acceptance 
and completion; records o f  claims and disputes and 
their outcome. 
In the case o f  small contracts and purchase orders 
for goods procured using “Convite” procedures a 
complete set o f  the documents exchanged i s  also 
kept in a process. The govemment has a complete 
database showing the market price for commonly 
needed items. 

No. 
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~ 

Section E - Public Sector Selection o f  Consultants 

Are procuring entities capable o f  carrying out a 
professional selection process for consultant 
services? D o  they administer consultant contracts 
effectively? 
I s  the winning consultant firm normally chosen by  
comparing competitive proposals submitted by a 
l i s t  o f  qualified firms? Where do implementing 
agencies obtain the information necessary to 
develop l ists? Specify what other methods are used 
and when they are used. 
D o  requests for proposals clearly describe the 
selection process and evaluation criteria? 
D o  the Terms o f  Reference describe the 
requirements o f  the assignment clearly and 
completely, including background, scope and 
objectives, deliverables, time frame, anticipated 
staff-time. and government contributions? 
I s  selection based only on technical considerations 
or also on price? 
Are technical criteria detailed and appropriate and 
their relative weights reasonable? 
If price i s  also a selection factor, are technical 
evaluations completed before opening and 
consideration o f  price proposals? Are the relative 
weights chosen for each factor appropriate? 
Are there standard conditions o f  contract? Are they 
fair and equitable to the consultant? D o  they 
adequately protect the interests o f  the client? 
What form o f  coinpensation i s  used? Unit rates? 
Lump sum based on milestones? Other? 

Are consultants required to submit proposal, 
performance and/or advance payment securities? 

I s  there a conflict o f  interest policy provision 
included in the conditions o f  contract? (If so, 
describe) 

Are evaluations conducted by committees with 
appropriate expertise? 
Are general criteria broken down into appropriate 
detailed criteria agreed by  the evaluating committee 
before conducting the evaluation? 
Are all criteria applied consistently, fairly and 
impartially by the evaluators? Are the individual 
score sheets kept as part o f  the procurement record? 

Yes. 

No. Public bidding i s  normally used. 

Yes. 

Yes. 

Three methods may be used: quality, quality-and 
cost and least cost. 
Yes. 

Yes. 

No. Each agency makes their own contracts, which 
are not always prepared specifically for consulting 
services. 
Except for cost-plus (which was vetoed froin the 
original draft law), all other types o f  contract may 
be used. 

The requirement o f  these securities i s  not usual. 
Advance payment i s  actually prohibited. 

Not in the contract. The conflict o f  interest policy i s  
outlined in the law, as described above. 

Not  always. 

Yes. 

Deviations have been reported. The general results 
(the evaluation report as a whole) i s  a part o f  the 
process. 
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donor financed? 

Are evaluations conducted individually by each 
member o f  the committee and the results averaged? 
Are new factors or weights added after the issuance 
o f  the request for proposals which are considered 
during. the evaluation? 

Not as a rule. 

No. 

Are evaluation reports prepared containing essential Yes. I details o f  the process, results, and matters to be 
taken up during contract negotiations? 
Are evaluations normally completed within the time 
originally requested for the validity o f  proposals? 

Delays are frequently reported. 

Section F - Procurement Performance 

STATISTICS 

What are the approximate annual values o f  public 
procurement for goods, works, and consultant 
services, respectively? If possible, distinguish 
between procurement for projects and ongoing 

What are the approximate percentages o f  goods, 
works, and consultant services financed by external 
donors? 

What percentage o f  public procurement follows I competitive bidding procedures? Other methods? 

According to the Coalizgo Empresarial Brasileira 
(CEB), the Federal Government procurement 
incluing goods, services and civil works - 
excluding the state companies, varies from US$ 7 to 
US$8.5 bil l ion per year. In addition to the Federal 
Government procurement, there i s  state and 
municipal procurement. As aa whole, government 
procurement - excluding state companies - may 
reach US$14 bil l ion per year. In Mercosul, as a 
whole, the federaycentral government procurement 
i s  about U S 1 2  bi l l ion Der vear 
Goods and Services represent about 45% o f  the 
Federal Government procurement; about 50% i s  
civil works and the balance i s  consultant firm’s 
services 
Less than 50% o f  the government procurement 
follows real competitive procedures. 
I-ADB and the WB are the major development 
lending institutions in Brazil. On a cumulative 
basis, the I-ADB has made 289 loans totaling 
US$23,452 mi l l ion and disbursements have 
totaled US$17,720 mi l l ion in 40 years. In 2001, 
the I-ADB lending was US$2.2 billion. The 
WB lending was US$1.7 billion. Together it 
represents US$3.9 billion. About one half i s  
adjustment lending, consequently, the 
percentage o f  competitively bid procurement 
financed by donors is less than 14% on a 
national basis. 
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The-WB h& completed 314 loan operations in the 
country. 56 are disbursing. The total disbursement i s  
USS25.9 bi. Currently, the Brazil program o f  about 57 
projects, totaling US$  5.3 billion in net commitments, 26 
trust funds and a full AAA program, i s  substantially in 
line with the Government's development objectives. I t  i s  
also performing relatively well. We w i l l  deliver 15 
operations totaling $1.5 bi l l ion in commitments and 11 
formal ESW pieces in FY03. Less than 10% o f  the 
ongoing portfolio are problem projects, and we have 
100% proactivity and realism rates. Our core 
implementation challenge i s  the disbursement ratio, 
which is  lower than regional and WB-wide average (both 
for projects and trust funds). Wh i le  the impact of 
devaluation o f  the real plays an important part, there are 
also systemic issues such as shortage o f  counterpart 
fimds and weak implementation capacity that contribute. 
An issue which has been raised is  Brazil's frequent need 
for project extensions. Excessive project age i s  not the 
issue (the portfolio age i s  3.5 years, vs. 3.6 years for the 
WB and Region). Rather, we believe i t  is due to the 
government's preference to set short ex-ante 
implementation periods (average 4-5 years), compared 
with the actual average time required to complete 
projects (6-7 years). Actual implementation periods foi 
Brazil projects are comparable with other large countries 
(e.g., China and India) - whose ex-ante implementatior 
periods are longer (about 6 years) and thus require fewei 
extensions. Overall, however, the quality o f  the Brazil 
program generally compares favorably with other large- 
country programs which are our core comparators bot1 
on policy and operational matters. This being said, OUI 
objective is to build on these strengths -addressing the 
performance issues where needed - and take the program 
"to the next level" through greater focus on results anc 
outcomes. intersectoral linkages and lessons leamed. 
There i s  a great variety of implementing agencies. At the 
federal level, the implementing agencies are Project 
Implementation Units (PIU) within the sector Ministries; 
in the states, generally the sector authorities establish 
implementing agencies closer to the state Secretariat. A t  
the federal level i s  quite frequent that UN agencies, 
UNDP in particular, participate o f  the project 
implementation providing an institutional framework for 
certain procurement actions, l ike hiring o f  individuals 
and consultant f i rms. 
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I s  there a reasonably well-developed private sector 
which freely trades goods and procures works and 
other services? 

currently in effect for ongoing projects? Are they 
the same for a l l  projects? H o w  long have they been 

Yes. 

reports indicate significant procurement problems? 
Have any cases o f  misprocurement occurred? 
Describe. 

Have procurement issues caused serious 
implementation delays, cost overruns, disbursement 
delays? Describe. 
Does the WB receive a large number o f  complaints 
about procurement procedures andor  selection 
decisions in the country? 

The following thresholds were updated in 2000: 

ICB works > US$l 0 m 
NCB works = US$500k - 10 m 
3 Quotations for small works < US$ 500k 
ICB goods > US$500k 

Shopping < US$ 1 OOk 
NCB goods = US$ 100k-500k 

The prior review thresholds depend upon the risk o f  the 
implementation agency as established in the individual 
capacity assessment. Most projects in Brazil are 
classified as average risk; the thresholds for prior review 
for average risk projects should not exceed: $500,000 for 
goods, $5 million for works, $ 350,000 for consulting 
services with firms and $100,000 with individual 
consultants 

The independent audits are camed out by the Secretaria 
Federal de Controle Intemo. They have reported 
difficulties o f  the Clients conducting shopping. The 
independent procurement reviews (IPRs) carried out by 
the WB reveal the same. 
The more recent misprocurement was detected by the 
WB under the AIDS I Proiect 
Projects are generally subject to extensions and delays 
but the delays are more related to lack o f  mobilization o f  
local counterpart financing than procurement issues. 
The WB receives about ten complaints on procurement 
every year. Most o f  them concem the differences 
between the local law and the WB procurement rules for 
ICB and the qualification requirements. 

There are delays in the bid evaluation and award 
recommendation. Generally, the bid validity o f  the 
participant bidders need to be extended two or three 
months to complete the award. 

A position o f  the WB in respect to the issue o f  the 
confidentiality o f  the bid evaluation in NCB should be 
resolved. 
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Does the private sector compete actively in 
opportunities advertised by  the government? I s  this 
evidenced by number o f  bids/proposals received 
when open competition i s  sought? 

D o  private sector companies feel comfortable in 
exercising their right to complain or seek remedies 
under the public procurement system (to the extent 
the system provides for this right)? 
What i s  the performance record o f  private sector 
companies on government contracts? (Is there 
evidence o f  deliberate under pricing, poor 
performance on government contracts or excessive 
price increases after contract award during 
performance)? 

I s  there evidence that private sector companies are 
aware o f  requirements and have the capacity to 
submit acceptable bids/proposals (Le. understand 
the system)? Are many bids/proposals rejected for 
procedural reasons? 

Has there been any experience with private sector 
contracts for the provision, operation, maintenance 
o f  infrastructure for various public services 
(BOO/BOT/BOOT/etc.)? Describe. 

D o  private sector companies have access to 
commercial loans at a reasonable interest rate? 
Are bonds commonly used? I s  so, i s  there a 
regulatory authority overseeing the activities o f  
bonding companies? I s  there a mechanism to 
suspend companies that have not honored their 
obligations to pay or execute bonds? I s  there a 
satisfactory track record o f  calling o f  bonds? 

Yes. With a GNP o f  US$493 bi in 2003, Brazil’s 
economy i s  the fifteenth largest economy o f  the 
world. The country has highly developed civil 
works and consulting industries, along with 
automotive and other industries. The size o f  the 
economy i s  reflected in the numerous bidding 
opportunities available in the market. 

Yes. 

Contract amendments are a very common practice, 
though limited to 25% o f  the initial price. There are 
numerous reports o f  excessive price increases after 
contract award during performance. 

Yes. However, qualification requirements are over- 
detailed and preparation o f  bids i s  too complex, 
leading to rejection o f  a number o f  bids for minor 
formal non-compliance. 

Very little. In fact, only operation and maintenance 
o f  some infrastructure (no provision), except for 
telecommunications. 

No. Interest rates are too high in thecountry, due tc 
economy pressure. 
Yes. Susep (Superintendencia de Seguros Privados) 
i s  the regulatory authority. 

SECTION H - EMERGING AREAS OF INTEREST 

procurement systems laws and regulations? Briefly 
describe coverage and exceptions. 

Goods and services o f  common use by the military 
are purchased in accordance with the same statute. 
Goods and services for military use are not subject 
to public bidding. There i s  a National Security 
Council that reviews and approves major contracts, 
analyzing the justifications prepared by the 
competent military authorities. 
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Does the public procurement system and 
accompanying control environment (including the 
financial accountability system) control the flow o f  
funds so as to ensure that funds budgeted for valid 
expenditures are not diverted to finance i l l i c i t  
activities (e.g. money laundering, terrorism)? 

Does the country have policies aimed at promoting 
environmentally and socially responsible 
procurement? Briefly describe coverage or 
initiatives that will contribute to such procurement 

Yes. In fact, the Government has developed a 
number o f  very serious measures towards this kmd 
o f  control, allowing a number o f  actions involving 
public attorneys, Central Bank etc. Italy i s  
constantly cited as inspiration for the model being 
developed in the country. 

In thesis, the environmental and social controls may 
be freely exercised during the bidding phase. As the 
bidding documents are opened to questions by  any 
citizen, the presence or absence, for instance, o f  
necessary environmental licenses may be raised at 
any moment by virtually any person. That, along 
with (i) the mandatory advertisement o f  any 
bidding, including description o f  the scope o f  
contract; and (ii) the need to promote public 
audiences (Art. 39) whenever the estimates exceed 
100 % the threshold for concorr6ncia publica, may 
be deemed to allow environmentally and socially 
responsible procurement. 
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COMPRASNET i s  a universal public-access 
system developed to publish information on 
Government procurement and to carry out 
pregzo sessions. As an e-gOVernment system, it 
was designed to meet three main objectives: (a) 
to broaden participation in government 

procurement and make it more efficient by 
procurement; (b) to ’peed government 

SIAFI: Sistema de Administraqb 
Financeira 
SIASG: Sistema Integrado de 
Administraqiio de Serviqos Gerais 
SICAF: Sistema de Cadastramento 
Unificado de Fomecedores 
SIREP: Sistema de Registro de Preqos 
CATMAT/CATSER Catalogues 

In Brazil, “structuring systems” are a group o f  integrated I T  systems connecting budget 
(SIAFI), procurement and general services (SIASG), tax and the social security status o f  
suppliers (SICAF), and history o f  prices contracted by the Government (SIREP) among 
others. There are other systems comprising the national structuring systems but for this 
report SIAFI, SIASG, SICAF and SIREP are the only ones mentioned. All structuring 
systems have a huge database and run on mainframes with Adabas or IBM DB2 
databases. All procurement processes and contracts are registered in this group o f  
systems. For instance, all reverse auctions start at SIASG when the auctioneer creates a 
pregiio session. To sign a contract with the Brazilian Government, a supplier ought to be 
registered at SICAF which wil l check whether he has any pending issue with the Tax 
Department. After the award o f  apregiio i s  made, it i s  necessary to register it at SIREP 
before the award becomes a contract. Therefore, COMPRASNET and pregzo interface 
with the structuring systems. 

Preglo i s  the main feature of  COMPRASNET website and consists o f  a transactional 
reverse auction system that can be done either electronically or lively, with physical 
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presence o f  bidders and an auctioneer. On i t s  early stage, the implementation o f  pvegiio 
produced impressive outcomes in terms o f  speed and savings, which boosted the 
procedure to the level o f  a model for Government procurement. Initially, the use o f  
pregzo as a procurement method was legally restricted to the federal sphere. 
Nevertheless, the system became so popular that States and Municipalities developed 
their own reverse auction systems which were used for very small acquisitions for which 
the national procurement law does not require a competitive method. As it wil l be further 
explained, Law 10.520/2002 (an amendment to Law 8.666/93) expanded the use o f  
pregGo systems for al l  Government levels. 

Recently, the Ministry o f  Planning developed an ‘electronic shopping’ system that it is 
very similar to apvegiio session, except for the fact that bidders do not send a written 
proposal prior to the reverse auction session. At the indicated date and time, bidders log 
on to the system and offer their bids for the proposed contract. An electronic shopping is 
not advertised; the system sends an invitation by e-mail to al l  registered suppliers for the 
goods or services being procured and for the region o f  delivery. Since Brazi l  is a very 
large country, when registering in COMPRASNET, suppliers indicate their areas o f  
business and the geographic area they would be willing to supply. This information i s  
used by the system to generate the l i s t  o f  invitees for each relevant electronic shopping. 
This method i s  used for those acquisitions which the Brazilian Procurement Law does not 
require a competitive process; which are very small purchases up to US$2,300 
equivalent. More than 70% o f  the transactions o f  government procurement fal l  below this 
threshold. There i s  no auctioneer in an electronic shopping process. It i s  fully handled by 
a computer system. 

The first legal regulation on pregiio was issued on July 2000 creating the use o f  the 
reverse auction as a government procurement method for the federal level at that point. 
The Decree ruled that pregi io could be used for the procurement o f  readily available off- 
the-shelf items (“usual” goods and services). Therefore, the use o f  the method was not 
linked to a value threshold but rather to the type o f  goods and services being procured. 
Further, the Decree typified “usual” goods and services as being those that can be easily 
and objectively defined in bidding documents through current specifications available in 
the market. The objective was to extend the use ofpvegiro for procurement o f  very simple 
items and services, such as bottled water, fuel, consumables, cleaning materials, security 
and cleaning services, among others. Decree 3.555 o f  August 2000 lists which goods and 
services meet the criteria o f  “usual” goods and services. This Decree was further 
complemented by Decree 3.784 that allowed the use o f  pregzo for procurement o f  
computer workstations, notebooks and printers. These simple goods and services o f  small 
unit cost represent the largest bulk o f  government procurement in Brazil. The Ministry o f  
Planning estimates that more than 70% o f  the procurement processes fal l  into these 
criteria. 

A pregzo session can take place using the web or in a public meeting with physical 
presence but the goal is to maximize use o f  IT  and the web; therefore, the law was 
designed to meet that goal, a procedure that reduces substantially the request o f  
certifications and other documentation. The law does not allow the request o f  bid 
securities which would be a great limitation to the I T  approach. However, Law 10.520 



Brazil CPAR Annex 2 

prescribes a tough penalty for those that fa i l  to sign the contract - five-year blacklisting. 
During this period, the supplier i s  forbidden to make deals with the Government. 

COMPRASNET i s  a module o f  the federal system SIASG (Sistema Integrado de 
AdministraqZo de Serviqos Gerais - Integrated Management System o f  General 
Services). The website offers services for government officials and suppliers, and 
publishes information o f  public access, such as legislation and manuals. The f i rs t  link that 
calls the attention o f  the visitor is services offered by the website. There are three options 
under this link: (i) services for government officials, (ii) services for suppliers and (iii) 
extra services. The item services for government officials can only be accessed by 
government officers and opens the door to the fol lowing features: a discussion forum, a 
query to prices contracted by the Government, a management module o f  SIASG which i s  
used to append bidding documents, create pregiio sessions, issue amendments. This link 
allows the official to download the catalogue o f  goods and services, search for bidding 
documents, include and update the section o f  news, electronic and presence pvegiio, and a 
query to identify those bidders that have already purchased the bidding documents. 

By the time o f  the assessment, there were four packages o f  services available to 
suppliers: one free o f  charge and all other three subject to payment o f  a fee. The free 
package requires the supplier to register itself on COMPRASNET website. The 
registration is a condition sine qua non to participate in electronic pregiio and electronic 
shopping. By registering, the supplier i s  granted access to SICAFWEB (the federal 
supplier database) and i s  therefore able to consult i t s  status with the tax department. The 
free access package allows the supplier to receive by e-mail invitation to submit 
quotation on electronic shopping. There i s  also a discussion forum and a l i s t  o f  suppliers 
that have been contracted by the Government along with their field o f  business. There are 
150,000 suppliers already registered. Since the withdrawal o f  the private sector partner, 
a l l  the services furnished by Comprasnet became free o f  charge. 

COMPRASNET began i t s  operation on 2001; in the first year it did only 318 pregdes. As 
o f  September 2003, the website held more than 12.830 preg6es and reported savings o f  
25% compared to the estimated price as entered by the auctioneer at the time o f  the 
creation o f  apregi io session in the system. According to the Government, auctioneers 
prepare the estimated cost based on previous similar contracts consulted in SIASG. 

The implementation o f  COMPRASNET IT  solution counted on the support o f  a private 
sector joint-venture. The private partner was selected on a competitive basis, through an 
open public bidding. The role defined for the private partner was the supply o f  necessary 
IT hardware and software for the set up o f  the system. To compensate for this investment, 
the partner would prof i t  on the services sold through the website. This partnership ended 
in December 2002. 

As o f  September 2002, the system was unable to receive foreign participation because 
registration at SICAF is a condition sine qua non to bid. The design o f  SICAF only 
allows f i r m s  registered in Brazil, with a tax code, to be entered into the system. 
Foreigners willing to sell through pregi io shall have a branch registered in Brazil. The use 
ofpregi io as an alternative to NCB would technically require a solution for this barrier or 
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an exception from the WB, as the Guidelines state that a foreigner willing to participate 
in NCB shall be allowed to do so. Due to the complexity and integration o f  SICAF with 
other Government systems as wel l  as the size o f  WB’s operations in Brazil, i t  i s  not  l ikely 
that the system will be modified to accommodate such a requirement. 

The principal weaknesses in the security o f  Comprasnet and the pregiio system arise from 
the concentration o f  data in a single database and the parallel concentration o f  
administrative responsibility in the hands o f  a small team (five people) able to execute a l l  
technical transactions. These administrative and data storage design deficiencies could 
represent substantial risks for any WB-financed procurement transactions with values 
greater than those o f  simple shopping procedures. 

Administrative Concentration, The head o f  Serpro’s Comprasnet Team has full access 
to the system and is able to append, delete and update any record in the database. H e  can 
run any operation in the system and can authorize other members o f  the technical team to 
do so as well. Moreover, he can identify al l  users logged onto the system, which allows 
him, for example, to fol low the actions o f  any bidder participating in a reverse auction 
session. This gives the technical operator(s) o f  the system greater access to an auction 
session than the auctioneer who i s  managing the session. In the pursuit o f  independence 
and confidentiality, the system does not allow the auctioneer to identify who i s  
participating in a session, but it fails to ensure the same integrity f rom a technical point o f  
view. 

The concentration o f  this unlimited access to the system among a very few individuals 
leaves the five member technical team in a difficult position when dealing with suppliers. 
For example, suppliers who are aware o f  the broad access that the technical team 
members enjoy could be tempted to exercise undue influence on individual team 
members with whom they are acquainted. I t  i s  worth noting that among the five members 
o f  the team, two are employees o f  a private partner, which may increase their exposure 
even further. This exposure to pressure f rom suppliers may also be compounded by the 
fact that the owner o f  the system, the Ministry o f  Planning, is administratively and 
physically apart from the operators, and thus unable to act as a buffer between 
commercial interests and their technical staff. 

Data Concentration. The risks posed by Comprasnet’s administrative arrangements are 
exacerbated by the concentration o f  a l l  system data in one database which is used both 
for storage and for system management. This use o f  a single database for a l l  system 
functions makes it technically possible for a single person to add, delete, or modify any 
information in the system. It is this relegation o f  al l  system transactions to a single level, 
managed by a small group o f  employees with unencumbered access to a l l  data, that could 
limit the application o f  this otherwise very useful vehicle for WB-financed procurement. 

In order to address the dual fragility o f  the system introduced by this concentration o f  
both data and management/ administration, Comprasnet must first separate database and 
storage. To do this, a pointer or index could be introduced in the database to connect to 
the respective document. The segregation o f  administrative roles and responsibilities wil l 
follow as a natural reflection o f  this action. 
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This approach wil l have two positive outcomes. First, the team working with the database 
wil l no longer be able to access the storage system and vice-versa, which wil l separate the 
roles and responsibilities o f  technical staff in system management, both within and 
outside the technical team. Secondly, it wi l l  have the positive impact o f  providing a more 
scalable platform for data storage. Saving al l  documents in the database has the 
advantage o f  providing better performance. However, there wil l come a time when the 
database will be overloaded, impacting not only on system performance and perhaps on 
reliability (some databases in the market are known to corrupt when they reach a certain 
number o f  entries) but also on the storage architecture. If al l  documents are to be saved in 
the database, expansion o f  storage capacity w i l l  require hard disks, which are the fastest 
storage device but also the most expensive. In addition, each server has a limited capacity 
to add hard disks. SERPRO does not consider storage a concern at this time, nor do they 
expect it to become a concern in the future because the capacity o f  the existing hardware 
i s  very high. Nevertheless, it should be noted that implementation o f  pregiio has just 
begun and it i s  difficult to forecast how far it will go. 

Although overall network security i s  not  covered in this report, i t  does not appear to 
suffer. f rom the deficiencies identified above. To the best o f  our knowledge, network 
security is robust and should not be cause for concern by the WB. 

Physical Security. It is a matter o f  some concern that al l  Comprasnet hardware is located 
at Serpro in a room protected only by a glass wal l  and a few locked entrances. In order to 
maximize the physical security o f  the Comprasnet infrastructure, key pieces o f  equipment 
should be installed in an area with more restricted access and the possibility o f  placing a 
back up system in a different building should be explored. Finally, the question o f  which 
agency should be the depositary o f  the data and information should be resolved. As 
public procurement data is government information SLTI appears to be the best choice 
for this role. 
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The WB submitted a commentary on the previous draft o f  the bill o f  law. I t s  remarks are 
based upon the experience that the WB has acquired as an eyewitness and keen observer 
o f  public procurement, both in Brazi l  and in other parts o f  the world. Generally speaking, 
the WB regards the legal and institutional framework in Brazi l  as adequate and deems 
that i t  generally results in satisfactorily conducted public procurement. The WB is o f  the 
opinion that the public tender law should encompass al l  aspects o f  the tender process: 
Goods, Services (in general), Consulting Services, and Civ i l  Works. Nonetheless, though 
the WB understands that there were reasons why the Government preferred not to deal 
with the issue o f  the tendering o f  c iv i l  works at that time, it should be pointed out that 
that decision may result in having two distinct laws in force, each with different 
underlying philosophy and jurisprudence. The Government was advised o f  this 
dichotomy and recognized that eventually the two separate procurement systems would 
have to merge again to provide a single body o f  law for the public procurement. 

The next step in the procurement reform is the passing o f  new legislation for the 
procurement o f  goods and general services. In 2002, the Government undertook actions 
to modify the exisiting law creating a whole new set o f  methods to make apparent their 
difference with the procurement procedures for works and consulting services that wil l be 
retained under the existing law 8666/93. The new methods were supposed to be selected 
based on the nature o f  the product and not by thresholds. The proposed procedures 
included seven methods: general bidding, pvegiro, permanent quotations, auction (for 
goods); emergency acquisitions, consultation and justification. The fol lowing paragraphs 
present a preliminary view o f  the acceptability o f  the new procurement methods: 

“General bidding” i s  generally consistent with N C B  and should be acceptable to the 
Bank, particularly, if the Borrower uses the model prepared by SEAN as updated at the 
time o f  the enactment o f  law. 
“Permanent quotations” may be used in Bank financed projects if the init ial  registration 
procurement was carried out under NCB or I C B  procedures acceptable to the Bank and 
the purchase i s  made within six months o f  the init ial  process. 

“Consultation” i s  the only procedure that would allow the application o f  subjective 
selection criteria; this may be used as an alternative to hiring o f  consultant f i r m s  or 
organizations under paragraph 3.7 o f  the Consultants Guidelines. 

“Justification” i s  a method to be used when competition is impossible. Justification 
should ensure adequate background and reasonable justification on records. It i s  expected 
that this method would reduce drastically the number o f  cases that were not subject to 
competition through waivers in the past. The use o f  “Justification” as a procurement 
method would be acceptable to the Bank under the conditions o f  paragraph 3.7 o f  the 
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Procurement Guidelines for Direct Contracting. “Lei150 de bens’ (auction) i s  disposal o f  
assets that would not be applied in Bank lending. 

Finally, i t was expected that if the new legislation for the procurement o f  goods and 
services is enacted, two or three years later, the Government may initiate actions to 
consolidate the government procurement into a single body. This would imply reforms to 
the enacted law to add c iv i l  works or a new law encompassing a l l  forms o f  government 
procurement. The Bank i s  o f  the view that the unification o f  the regulations i s  positive 
and would l ikely support this medium term goal. 

The transition period with two government procurement laws would not be as easy. Law 
86661’93 has abundant jurisprudence that may not be applied to the new law. 
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In March 2002, the heads o f  procurement o f  the multilateral development banks (MDB) 
met to discuss and agree on a common platform when working in the same countries 
(especially when analyzing local procedures as part o f  Country Procurement Assessments 
Reports). The platform would also be used by the WB when discussing Sector Wide 
Approach operations (SWAPS) with other banks, bilateral donors, and governments. This 
Annex presents the review by the WB o f  the requirements o f  local procurement in Brazi l  
in light o f  such a platform. The WB invites the Government to consider these guidelines 
as the basis for a country harmonized set o f  rules to be applied both to government 
procurement and procurement financed by the MDBs. 

Scope of the regulatory framework 

In Brazil, the current procurement law covers all government procurement except for 
concessions that are covered by other laws. The hiring o f  consultant firms i s  not clearly 
differentiated from other types o f  procurement and the hiring o f  individuals by  government i s  
treated in several regulations and decrees 

Transparency 

Transparency i s  generally achieved through the use o f  effective advertising, public bid 
opening, objective bid evaluation criteria, independent evaluation consistent with the 
stipulations o f  the bidding documents, award to a qualified bidder without negotiations, and 
publication o f  award results and disclosure o f  signed contracts and prices. The transparency i s  
somewhat compromised by  the slow handling o f  protests throughout the bidding process. 

In the Federal Government a large share o f  the procurement was carried out by  procurement 
procedures other than open competitive bidding; this problem i s  tackled through the 
introduction o f  speedy and transparent procedures like pregr2o and register o f  prices. 

Balance between public and private parties 

The procurement rules in Brazil do comply with providing losing bidders with a way to 
submit contract award protests. In general, private parties are offered fair contract conditions. 

Exceptions and waivers 

In Brazil, the procurement regulations offer waivers to the local procedures in the context o f  
international agreements. However, the relevant provision (Art 42, par. 5) i s  located under an 
Article that deals with international bidding. The location o f  the waiver in the body o f  the law 
has raised questions about the applicability o f  the waiver to national bidding, to the hiring o f  
consultant firms and individuals. The present law grants about 30 cases for waivers o f  public 
bidding. 
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Registration of Bidders 

Brazil requires registration prior to bidding as a due diligence process to screen bidders’ legal 
and fiscal capacity. Except in the health sector where there i s  a separate register for f i r m s  and 
products, the mandatory registration i s  not a cumbersome procedure. That does not reflect 
changes in capacity achieved by potential candidates. 

(a) National Registration o f  Bidders 

Acceptance. The SICAF appears to be transparent and does not discriminate against 
prospective bidders - although i t  requires a tax identification number that i s  granted only to 
f i r m s  established in Brazil. 
Centralized or by agency. The registry i s  centralized and should be acceptable to the WB. 
Foreignem and national bidders. Foreign bidders are allowed to register. However, when the 
bidding i s  financed with national resources, the registration i s  a condition for participation; 
only when the bidding pertains to an external financing the registration i s  left for after award 
and before signature o f  contract. 

(b) Requirements 

Legal und commercial situation. This i s  the basic information for registration. This i s  
minimum information for prospective suppliers and representatives. 
httD:ilwww.inoe.br/informacoes geraisidados cadastrakodf 

Fiscal situation. Brazil requires bidders to keep their fiscal situation up-to-date in the registry 
and this i s  acceptable to the WB. 

Financial qualzjication. This i s  not a requirement for registration in Brazil. Further, there i s  
no registration for civi l  works. 

Technical quulijkation. There i s  no requirement to meet certain specifications at the time o f  
registration. 

(c) Registry 

How to register. The registration in the SICAF requires a bank deposit but registration i s  
possible through mail. 

Frequency of updating. Registration i s  permanent for bidders updating information at any 
time. 

Time taken for registration. I t  would take a few days 

Advertisement. Registration i s  not used as a substitute for advertisement when open 
competition i s  required. However, registration in the SICAF would allow bidders to receive 
announcements for pregiio via e-mail. There i s  no registration for civi l  works. 

Open Bid-National Competitive Bidding 



Brazil CPAR Annex 4 

Procedural rules play an important role particularly when it comes to open competitive 
bidding. They should impose the use o f  well-formulated bidding documents, which will result 
in bid submissions that are free from qualifications. Those procedures or rules are as follows: 

(a) Effective advertisement 

The system in Brazil fully meets the requirement o f  advertisement to be broad enough (using 
the appropriate media), giving enough time to bidders to prepare their bid. Many bidding 
opportunities are advertised electronically. Notices are posted on the Official Joumal and 
large circulation newspapers and on the Federal Procurement Portal 
(www.comprasnet.gov.br). The federal purchasing units are responsible for posting the 
advertisements. In 2001, 12.457 notices were posted on printed means and 29.092 on the 
website. The procurement system in Brazil does include: 

Newspuper. Mandatory publication in one local newspaper, in addition to the Official Gazette 

Web page. There are 1,500 purchasing units in the Federal Govemment. Many have web 
pages to post their bidding opportunities. Thus far i s  not possible to use the publication in the 
Web as a substitute for the publication in Newspapers. 

(b) Eligibility 

In Brazil, the eligibility criteria and procedures do not deny bidders access to a bidding 
process or an award for reasons that are not related to their qualification to carry out the 
contract. In general, the procedures are partially based on the ability o f  bidders to carry out 
the contract; are not restrictive to foreign bidders; allow local blacklisting for fraud and 
corruption to be carried out with due process; do not promote the participation o f  
government-owned enterprises acting as bidders as the law permits hiring them directly to act 
as suppliers or contractors for government. 

(c) Qualification o f  bidders 

The current ru les in Brazil to assess the qualifications o f  bidders i s  a two- (at times three) 
envelope system. There i s  a consensus that the law should adopt a post-qualification system. 
Prequalification as a separate procedure prior to bidding, though not regulated, i s  not 
prohibited in law either. 

The requirements o f  the qualification through the two-envelope system seldom includes 
satisfactory past performance o f  the bidders focusing in legal and financial aspects. In 
assessing the qualifications the reviewers rarely use point systems but the financial 
assessment includes many complex indices. The review o f  bidders’ qualification are 
conducted separately from the evaluation o f  their bids. Pre-selection, meaning that the 
government agency i s  free to invite any o f  the qualified bidders, i s  used only for small 
procurement. Ideally, no bidder should be disqualified on grounds o f  insignificant 
bureaucratic procedures, but in Brazil a significant number o f  bidders are disqualified on 
insignificant grounds. 

(d) Standard bidding documents 

Standard bidding documents are o f  paramount importance for transparency, speed o f  the 
process, increased competition, and fostering o f  capacity (standardization o f  procedures). The 
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W B  has agreed with SEAIN on the use o f  standard bidding documents for NCB works, and 
goods, and a set o f  rules for shopping. The I-ADB was invited to jo in  the effort in the past. 
These documents apply to WB-financed procurement. There are no federal standards.. The 
following may be considered as the basis for such documents: 

(1) Instruction to Bidders and Selection Process 
Minimum o f  30 days to submit bids; 
Bids may be submitted by  post or by hand; 
Budget-the maximum amount o f  budgetary resources available for the bidding 
process could be disclosed. However, no minimum acceptable price (maximum 
discount) would be established; 
Clear instructions on how to buy bidding documents, indicating address and price. 
However, bidders who decide at their own risk to submit a bid without having bought 
the bidding documents should not be Isqualified. 
Clarifications to bidding documents should be in writing only. 
Amendments to bidding documents should be advertised with the same procedure 
used to advertise the original bidding documents. There should be at least a week 
interval between the publication o f  the last amendment and the date for bid 
submission. 
Bid forms should be substantially similar to those used for ICB, with appropriate 
flexibility with respect to design. 
The local law requires two envelopes. This should be acceptable, as in general, 
adequate safeguards against retaining the second envelope unopened are generally 
observed. There i s  also an effective bid protest mechanism in place for the due 
processing o f  bid complaints. 
Bid evaluation criteria should be nondiscriminatory. They should be disclosed and 
rigorously quantified in monetary terms to define the “lowest evaluated bid.” 
Quantifying bid evaluation criteria in monetary terms i s  the only method that leads to 
transparent evaluation and allows bidders to submit an effective protest to the 
awarding authority. 

(2) Language There are no issues regarding the use o f  Portuguese. 

(3) Bid prices. Bidding documents should define price and payment conditions. (a) currency 
o f  bid and payment (use o f  reais i s  not an issue); (b) the method o f  payment; and (c) price 
adjustment procedures. Contracts under 12 months may not use price escalation formulas, as 
an anti-inflationary measure. Contracts over one year normally include price adjustment 
formulas that are not used in bid evaluation. In that case, i t i s  customary to apply correction 
indices established by official sources. One o f  the most commonly used i s  Revista 
Conjuntura Economica, published by  FundaqBo Getulio Vargas, which collects and shows 
indices for almost al l  sectors, from major items in civi l  works contracts to consulting and 
other ordinary market services). 

(4) Bid security. The local market uses both bank securities and insurance bonds, for both 
procurement o f  goods and works. In electronic procurement there are no bid securities and 
bidders failing to honor a bid are subject to penalties. 

(5) Liquidated damages. These are not a common practice in the country, which follows civi l  
law. Instead, contracts prescribe non-reparation penalties. In the view o f  the WB, liquidated 
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damages should be introduced, as they create an incentive to comply with the contractual 
requirements. 

(6) Complaints. The Brazilian procurement procedures provide losing bidders an effective 
way to submit protests pertaining to contract award. The details o f  the protest system were 
discussed above. 

(7) B id  opening. The regulations on public bid opening o f  all bids, and recording o f  the 
opening in minutes signed by  all bidders in attendance, i s  required. Additionally: Late bids 
should be rejected and returned unopened; the procedures for bid opening are formal; minutes 
are prepared capturing accurately all events and prices, at times in an annex; safeguard o f  
price envelope: when two envelopes are used the bidding documents specify where and how 
the price envelope would be safely kept. 

(8 )  Confidentiality. Probably this i s  the major departure from the MDB platform. The 
Procurement Law allows bidders to look into the bids and allows bidders to look into the 
proceedings files. For transparency reasons, the evaluation report and all information i s  made 
available to the public. 

(9) Evaluation of bids. The bids are always evaluated by the bidding committee. The bidding 
committee i s  allowed to contact the bidders for clarifications but seldom require such 
clarifications. The responsiveness i s  determined on very formal terms. The qualification o f  
bidders i s  made separately from the evaluation, on an ex-ante basis. Many bidders are thus 
disqualified for minor deviations before their prices are even known, motivating protests. The 
awards generally go to the bidders submitting the lowest price. Merit point systems can be 
used under the Law, and if there are other evaluation criteria in addition to price, these are 
applied correctly. The point system i s  rarely used apart from procurement o f  complex 
information technology, in which case its use i s  mandatory. Rejection o f  al l  bids i s  relatively 
frequent in Brazil. The main reason appears to be that the price offered by  the lowest bidder 
i s  substantially higher than the budget - which many times i s  not very realistic. 

(1 0) Preference to some clmses of bidders. The Law specifically prohibits preferences, 
except in the case o f  a national bidder competing with a foreign bidder, in which case 
preference shall be granted to the domestic product or service offered under the same 
conditions as the similar from abroad. 

(1 1) Award criteria The award methodology o f  the public bidding in Brazil follows the rule 
that the award should be made to the bidder having submitted the lowest evaluated responsive 
bid, provided that the bidder has been determined to be qualified in accordance with pre- 
disclosed criteria. With the exception o f  preggo, contract award i s  made without negotiations, 
since negotiations would conflict with the principle o f  immutability o f  proposals. There i s  
another exception to the immutability principle: when the lowest bidder refuses to sign a 
contract, the second lowest i s  invited to signed the contract if he accepts to keep the price 
offered by  the lowest bidder. 

(12) Standard contract documents. There are no standard contract documents in Brazil. The 
models used generally put more emphasis on the regulatory parts o f  the contract (usually 
dragged from the Law) but lack in-depth treatment o f  the scope and implementation o f  the 
contract itself. Contracts are usually very poor in the depiction o f  the rights and obligations o f  
the borrower and o f  the supplier or contractor, description o f  the scope o f  supply / works to 
be implemented, delivery/acceptance/billing routines, and supervision in general, partially 
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because the legal framework o f  the country includes regulations for most o f  those aspects 
seen separately. The MDB platform suggests that the following provisions should be 
included: 

0 Payments+a) the method o f  payment should be the same as defined in the bidding 
document; (b) the currency o f  payment should be the same as that o f  the bid prices 
except when as a proxy for price adjustment a harder currency i s  used for bid price 
but payments are made in the currency o f  the Borrower at the exchange rate 
applicable on the date o f  payment; (c) the employer should automatically pay interest 
for late payments; (d) price adjustment procedures should be used, preferably using 
an adjustment formula 
Performance security-a guarantee for satisfactory performance o f  the contractor or 
supplier should be included either in the form o f  a performance security or retention 
o f  payment. Performance securities should follow the generally accepted practice 
used in the local market (securities issued by banks or by sureties). 
Settlement o f  disputes-contracts should include a system for settlement o f  disputes. 
In very large contracts the use o f  a Dispute Resolution Board (or a Dispute 
Resolution Expert in large contracts) should be encouraged before disputes are 
submitted to arbitration or to courts. 

0 

0 

(1 3) E-procurement. Brazil has an advanced COMPRASNET system that includes disclosing 
o f  business opportunities, making bidding documents available to bidders, disclosing bid 
results, and malung public disclosure o f  contract texts and prices. The WB evaluated 
COMPRASNET as a candidate for public bidding with W B  financing and some concerns on 
the security o f  the system prevented such step. 

Reserved Invitations-Private Bidding or “Shopping As public bidding takes a long time, 
agencies tend to break up their needs and multiply smaller purchases which can be done 
through “convite”. The Law prohibits that practice. However, the new Law should address 
this issue in a more effective way. It i s  the W B ’ s  opinion that a time interval o f  at least six 
months between procedures including the purchase o f  the same items would effectively 
discourage the practice, encouraging planning. In addition, pregiio i s  an alternative method 
that i s  quick and effective. 

Direct Contracting. This should be used only in exceptional cases with due justification to be 
kept on record. In Brazil, there i s  an excessive number o f  conditions to legally justify direct 
contracting. These should be reduced as to limit the cases to the following conditions: 
(a) Spare parts from the original manufacturer o f  the equipment. 
(b) Only one manufacturer exists for the required good; and 
(c) Emergency, defined as a situation emerging from natural disaster. 

Local Consultants Selection Process. Brazil does not have a separate regime for hiring 
consultant firms, although the Law admits alternatives to lowest price systems, where quality 
factors may be considered. The WB learned from the consultants industry, however, that the 
clients tend not to use those alternative systems. The reason they often express for the almost 
exclusive use o f  lowest price criterion i s  the fact that the alternative methods (quality and 
quality-and cost based selection), known in the Law as “nielhor tkcnica” and “tkcnica e 
preqo”, would involve subjective factors. 
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Brazi l  is the 5th largest world manufacturer o f  medication. According to the National 
Agency o f  Sanitary Surveillance (Agzncia Nacional de Vigilhncia Sanitaria - ANVISA), 
there are 980 pharmaceuticals companies in Brazil, excluding distributors, drugstores, 
and pharmacies, out o f  which 628 are manufacturing laboratories. In addition, there are 
approximately 1,500 distributors and more than 50,000 pharmacies and drugstores. I t  i s  
estimated that the global income o f  the sector i s  US$ 10.5 billion. As it relates to supply, 
the market i s  concentrated in spite o f  
having a large number o f  
laboratories. This i s  especially true 
in relation to the supply o f  active 
principles, where 80% o f  the current 
demand depends on importation. On 
the demand side, the main 
characteristic o f  i t s  market is i t s  low 
elasticity, but i t  i s  different for the 
distinct income levels and types o f  
product. At the medium and higher 
income levels, price influences very 
little the consumption o f  
phannaceuthical products, whose 
demand is made o f  a large number o f  
final consumers, who have no 
purchase choice since the medication 
if prescribed by the physician. 
Demand is, therefore, non-elastic in 
relation to price variation. As for 
1 over-the-counter medication, 
demand by those two groups can be 
elastic because, in general, one can 
substitute a medication by another. 
For l ow  income groups, demand i s  
highly inelastic to price and almost 
exclusively elastic to income. 
Therefore, even if there i s  a decrease 
in price, income will st i l l  be a factor 
determining consump tion. 
Nonetheless, income increment at 
this level can increase consumption. 

The Case o f  Procurement o f  Pharmaceuticals in the 
State of  Bahia. In Bahia availability o f  pharmaceuticals 
has improved substantially wi th the implementation o f  the 
Basic Pharmaceuticals program (Assistdncia Farmacdutica 
Bhsica), which consists o f  a transfer o f  R$2 per person per 
year to municipalities designed to provide a basic set o f  
drugs for the population. The program i s  financed jointly 
by the federal govemment, which contributes R$1, the 
state (=OS), and the municipality (RS0.5). Municipalities 
can participate in two ways: receiving the funding directly 
from the federal govemment and making their own 
purchases or by using SESAB as a purchasing agent. 
W h i l e  this program has improved availability o f  
pharmaceuticals, there remains some duplication between 
several sources o f  drugs, inefficiency in the purchasing 
process and other constraints in the distribution system. 
There i s  a trade-off between price and opportunity in the 
purchases. SESAB purchases large quantities and obtains 
lower prices than individual municipalities. However, 
some municipalities opted for managing the purchase 
directly to avoid delays. In 2002, the State o f  Bahia passed 
legislation allowing the use o f  E-procurement for these 
purchases; this new procedure may overcome the trade-off 
between price and opportunity. Under the proposed 
system, estimates o f  need w i l l  be made locally and 
consolidated centrally. A central authority w i l l  then invite 
bids for the estimated total volume o f  needs and suppliers 
w i l l  compete wi th proposals that include price and cost o f  
delivery to different locations. The winning proposals w i l l  
be valid for a set period o f  time and their conditions w i l l  
be posted on the Intemet. Local users can then make the 
purchase directly from the suppliers at the agreed price. A 
Bank-financed proposed project w i l l  support the basic 
pharmacy program by implementing the new planning and 
purchasing technology and by solving other bottlenecks in 
the distribution chain. 
SOURCE: Mr. D. Cotlear PAD for Bahia Health Nov. 2002 

The Brazilian Government’s procurement o f  pharmaceuticals is done to accomplish the 
drugs aid program, derived from the Constitutional universal right o f  access to health 
services. Therefore, the Government must implement policies and set the conditions 
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necessary to make sure that al l  patients are granted access to the medication they need. In 
Brazil, this i s  accomplished through the Health Single System (Sistema Unico de Sazide - 
SUS), gathering federal, state and municipal entities, including private-owned health 
units meeting certain eligibility criteria. T h i s  basic drugs assistance program was 
reformulated in 1999, when it was decentralized to the municipalities that assume the 
responsibility to procure the necessary basic drugs. The program currently covers more 
than 5,300 municipalities. The program has been strengthened with the implementation 
o f  the Family Health Program (PSF) and the efficiency o f  drug procurement by 
municipalities has increased with the recent creation o f  a price database (Banco de 
Pveqos) . 

To achieve the objectives o f  the public health policy, the purchase o f  drugs acquisition i s  
de-centralized. An undesirable side effect o f  that pol icy i s  splitting the power to bargain, 
making i t  more difficult to obtain price reduction. 

In 2000, the expenditure at the federal level reached R$1,313.05 million. In this same 
year, the States’ and Municipalities’ expenditures were R$169.56 million. From 1997 to 
2001, the budget increase for the procurement o f  drugs was about 32%. Besides, states 
and municipalities carry out additional acquisitions o f  about R$ 1 bi l l ion to complement 
the federal expenditures. Additionally, the Ministry o f  Health estimates that R$1.3 bi l l ion 
are used in hospitalization procedures paid for by the SUS. 

Considering the amounts involved and the enhanced importance o f  such health program 
for the Government, price reduction o f  the pharmaceuticals is a key factor for i t s  
execution. In order to achieve such decrease, the strengthening and improvement o f  
public procurement are vital. 

In sum, the procurement o f  pharmaceuticals by federal, state, and municipal entities 
should be considered strategic and new local and international procurement methods 
should be developed taking into account the large purchase power o f  Brazil. 
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The implementation o f  more than hal f  o f  the WB’s investment loan portfolio in Brazi l  i s  
facilitated by technical cooperation agreements with international agencies (IAs). The 
services provided by these agencies range from procurement services to financial and 
administrative transactions pro~essing.~’ Of  the 52 projects financed by the WB, 27 
involve agreements with agencies; o f  the 26 grants managed by the WB, 16 involve such 
agreements. These technical cooperation agreements are regulated by “project 
documents,” or Prodoc. Several projects have more than one Prodoc with different 
agencies. Most Prodocs associated with WB projects are with UNDP. UN and OAS 
agencies are also similarly involved in projects funded by the I-ADB. The WB has 
identified four issues in the use o f  agencies for project implementation: 

The f i rs t  i s  related to pol icy concerns on the use o f  the agencies. The participation o f  the 
agencies may represent a way to get around market imperfections - larger structural 
problems in the economy that should be addressed over time through pol icy reform. The 
second set o f  issues relates to the fiduciary practices, standards and capacities o f  these 
agencies and whether they meet and/or are consistent with WB Guidelines. The third 
issue relates to the fact that use o f  agencies i s  often at odds with the goal o f  building 
capacity in client executing agencies; and, the fourth issue relates to the cost o f  using 
these agencies and whether clients are getting value for money. 

The WB recognizes that the agencies have an important role in project implementation, 
and the WB should improve the efficiency o f  collaboration between the agencies, the 
clients and the WB. Government clients seek international agency assistance with 
contracting and accounting tasks essentially for one o f  two reasons. In the case o f  weak 
capacity, international agencies can help step in to ensure key project implementation 
tasks are carried out. However, more frequently, these arrangements are considered 
necessary to overcome bureaucracy involved in project implementation by public entities, 
and the rigidities in the labor code which make hiring and firing difficult, and the 
rigidities in the budget preparation and execution process which make access to 
government counterpart funds unreliable. 

The use o f  international agencies to get around cumbersome labor legislation deserves 
special attention. The agencies have traditionally been used to hire project agenc y/PIU 
staff (even non-specialized, support staff), under the guise o f  “individual consultants’’ 
hired by the agencies. A recent judicial ruling stated that this practice goes against the 

69 The UN agencies used to have agreement with the Brazilian agency UAP/ABC (within the Foreign 
Affairs Ministry). UAP was an administrative arm o f  ABC responsible, inter alia, for conducting the front- 
desk procurement under those projects (Le. advertising, contact with suppliers, handling bids, tracking, 
minutes etc.). UAP/ABC ceased to exist in April 2003. All procurement decisions are made by the UN 
agencies. Payment i s  the UN agencies’ responsibility as well. 
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provisions o f  the Constitution (Article 37, 11)70 thus establishing the hiring o f  individual 
consultants by the Federal Government pursuant to the three methods discussed above 
under the Section of Hiving of Individual Consultants. 

This decision wil l affect a l l  technical cooperation projects implemented by the Federal 
Government, irrespective o f  the agency providing the assistance. Thus, this decision wil l 
have a substantial impact on the 27 WB-financed projects and 16 WB-administered 
grants with Prodocs. A second set o f  issues relate to the agencies’ fiduciary Guidelines, 
practices and compliance with WB procurement, financial managemenureporting and 
disbursement norms. These issues were addressed by the WB. A preliminary decision i s  
made to allow intermediation o f  U N D P  but seriously question the participation o f  other 
agencies. 

The following deficiencies were identified in the exam o f  the current practices and should 
be confirmed or resolved as the capacity assessment o f  the UN Agencies i s  evaluated: 

Procurement. The agencies have shown difficulties in understanding and/or applying 
WB’s Procurement Guidelines, as demonstrated in a number o f  ex-post reviews. Weak 
capacity o f  several agencies was noted, and a need for training in WB Guidelines appear 
necessary. Concern was expressed at the agencies’ participation in bid evaluation 
process. Financial Management and Disbursement. Currently, expenditures are identified 
by Prodoc only, not by project (and one Prodoc can serve for several projects), 
weakening transparency and accountability. Executing agencies often don’t have 
information from the agencies and in turn do not pass them on to the WB. The WB does 
not have a direct relationship with the agencies. Once funds are disbursed to an agency 
against a Prodoc they are considered “disbursed,” but may not have been spent. 

There i s  concern over the trade-off between the agencies’ service provision and building 
local capacity. Since one o f  the WB’s overriding objectives i s  capacity building, it is not 
clear that substitution o f  temporary contracted staff (national or international) is 
preferable to building local capacity, even if it gets the j ob  done more quickly in the near 
term. Other views state that the services provided do not achieve the latter objective o f  
efficiency either, since the agencies themselves need training and capacity building. Does 
it make sense to train the IAs instead o f  buidling local, in-house capacity ? If training i s  
needed, what areas are highest priority ? Which other entities can help in providing 
training (SEAIN, a public university) ? A number o f  projects are experimenting with 
building the capacity o f  local private agencies. 

Cost was also cited as a factor in use o f  agencies. One opinion i s  that the fees charged by 
the agencies (3 percent o f  the value o f  the Prodoc) were exorbitant, given the relatively 
straightforward nature o f  the services provided. On the other hand, others felt that the 
fees were reasonable - e.g., to hire a private consulting firm to administer the project 
(procurement, financial management and disbursement functions) would consume 10 to 

70 All references to the legislation and its application and scope were extracted from the Conciliation 
Agreement signed on June 7,2002 by the Ministkrio PGblico do Truhulho and the Federal Govemment. 
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20 percent o f  the project cost. A number o f  projects are also experimenting with using 
private sector contractors. 
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The event took place in the Global Distance Learning Center in Brasilia on April 30th, 
2002, giving the opportunity for representatives from the procurement bodies o f  the 
governments o f  Argentina, Bolivia, Chile and Brazi l  (present at the Brasilia CMU's 
GDLC) to exchange experiences and share knowledge with representatives from the 
governments o f  Peru and Jamaica (via video conference) and the Off ice o f  the RPA in 
Washington-DC. From Brasilia, Mr. Armando Araujo (OPCPR) chaired the Conference 
assisted by Mr. Efraim Jimenez. Messrs. Keisgner Alfaro and Andres Macgaul assisted in 
the preparation o f  the conference inviting the government officials f rom Argentina, Chile, 
Bol iv ia and Peru, respectively. The conference started with a complete exposition o f  the 
Peruvian experience, where there is a fully established regulatory authority. The 
President o f  CONSUCODE explained that the agency i s  responsible for almost al l  steps 
in the procurement regulation, from the issuance o f  procurement rules to the monitoring 
and evaluation o f  contract implementation. In addition, CONSUCODE comprises an 
administrative court responsible for ruling procurement-related complaints and also for 
appointing arbitrators when the arbitrators indicated by the parties do not reach an 
agreement on the third one to complete the panel. 

In the fol low up, participants were invited to comment on the responsibilities o f  the 
regulatory bodies regarding their respective procurement functions - which are 
summarized in the following table. In the closing o f  the conference, the representative 
f rom Peru suggested the creation o f  an off icial multilateral body o f  agencies. The WB 
welcomed the idea but suggested the creation o f  a network o f  regulatory agencies o f  
procurement in different countries instead. 

The comparison table below shows how the different countries carry out each one o f  the 
procurement-related functions: 

PROCUREMENT- RELATED PUNCTIONS 
RESPONSIBILITIES OF THE REGULATORY AUTHORITY 

YES NO YES YES YES Issuance of Procurement 
Rules 

Official Interpretation of 
Rules YES NO YES YES NO YES 
(clarifications) 

Development of Electronic 
ems 

(Management, Advertising 
and e-bidding) 

Not 
YES defined yet YES YES YES NO 
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NO NO Dispute Resolution 
(contract implementation) NO NO NO YES 

Not 
YES defined yet NO YES YES NO Catalogue of Products 
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Administration, Engineering, Commerce, Law) 
An advanced degree with a major in a relevant discipline (e.g. Business 

0 

technical or managerial duties in procurement 
Minimum o f  8 years o f  directly relevant experience in successfully carrying out 

aspects o f  procurement 
In depth knowledge and understanding o f  institutional, technical, and commercial 

Good understanding o f  control and audit practices on government procurement 

0 Proven integrity and highly ethical behavior 

issues 
Strong conceptual, analytical, and evaluative sk i l ls  in handling procurement 

0 Proven knowledge in the national legislation on procurement and fiscal 
responsibility; fully conversant with the institutional processing o f  procurement in the 
federal, state or municipal level 

Excellent knowledge o f  COMPRASNET 

Certified pregoeiro 

0 Basic knowledge o f  the procurement guidelines o f  international institutions and 
OMC, UNCITRAL, and Mercosul guidelines o f  international commerce Strong 
communication sk i l ls  with ability to prepare, present, and discuss findings in written 
and oral form. 

teams within a matrix management environment. 
Ability to hnc t i on  effectively and as team member or leader in multi-disciplinary 

0 

creatively find solutions to procurement issues. 
Ability to advise and coach other s ta f f  and junior procurement colleagues, and to 
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The views o f  the industry may be summarized as follows: 

(a) The changes should be introduced as an amendment to the current legislation, 
rather than creating a totally new law, since this could cause the principles o f  public 
procurement to be changed, affecting those that refer to c iv i l  works, which remain 
untouched in the current law. In fact, this i s  apparently what may occur with the 
implementation o f  the Government’s proposed procurement bill; 

(b) The changes initiated in the public administration to improve control, 
responsibility and transparency by the Budget Directives Law (Lei de Diretrizes 
Orqamenturias - LDO) and Fiscal Responsibility Law (Lei de Responsabilidade 
Fiscal - LRF) should continue involving the procurement law which would, then, 
impose that the Government i s  obligated to fdfill its contractual obligations, adding 
legal stability to contract performance on both parties. Thus, penalties should be 
established for the Government in case o f  breach o f  contract, including heavy fines 
for payment delays as wel l  as for works interruption due to budget constraints; 

(c) The lowest price concept must be clear and objective. The concept o f  “better- 
price” must be re-introduced, meaning that the comparison o f  bids would include a l l  
evaluation criteria, rather than the read-out proposal price alone; 

(d) The concept o f  impractical price may be excluded in the novel legislation, but 
effective methods to guarantee full contractual performance should then be created. 
To this end, the bidding documents should require and the contract should include 
Performance Guarantees in adequate proportions and provide for severe sanctions in 
case o f  breach; 

(e) The Law should give space for procedures to be set by regulations, allowing 
adaptation o f  the principles to specific sectors (goods, works, services, and consulting 
services); 

(0 Procurement o f  large works should always be preceded by pre-qualification. The 
criterion should have minimum requirements for capacity, experience and financial 
capability compatible with the scope; 

(g) The f i r m s  should be free to demonstrate experience by presenting CREA 
certificates or copies o f  contracts and paid invoices. The experience requirements 
should be from the firm and not f rom the Technical Responsible (RT); 

(h) Every tender should allow the participation o f  joint-ventures. Requirements f rom 
f i r m s  forming a jo in t  venture would be: jointly-and several liability for the contract; 
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at least 40% o f  the required experience from the leader and at least 25% from each o f  
the other members. These percentages would also apply to financial capability; 

(i) The law should prohibit that the technical assets o f  a terminated firm be used by 
several f i rms. The technical assets should be the sole property o f  i t s  legal successor; 

(j) The evaluation process should be confidential. The access to the documents should 
not be allowed before the publication o f  the award recommendation; 

(k) The law should create a system to allow an independent authority to refer the 
complaints in a limited time. The complainants would have to deposit a guarantee that 
could be executed in the case o f  unfounded complaints; 

(1) The official budget should not be a reason to reject any proposals. Negotiations 
with the bidder presenting the lowest bid (or the next lowest bids) would not be  
allowed even when the price offered by the lowest bidder exceeds the budget; 

(m) Waivers to bid should be l imited to emergency situations, as opposed to urgency, 
and other few cases wel l  defined by law. 

The WB understands that several o f  the initiatives presented by the industry are 
consistent with good procurement o f  c iv i l  works and endorses support to the initiatives 
listed in (c), (e), (f), (g), (h), (j), (I) and (m) above. The concern reflected in point (k) is 
understandable; the WB would recommend that the matter be studied further, including 
consideration o f  alternatives, l ike the establishment o f  specialized or a federal 
administrative body for dispute resolution. 



Brazil CPAR Annex 10 

This example is based on the WB's procurement staff code. Another example o f  
a local code o f  professional ethics may be found at the web site o f  the Brazilian Federal 
Council o f  Engineering (CONFEA) at http: //www.confea. org.br/ codigo-etica 
final-070303 .pdf. 

Art. 1 - To avoid strictly any conflict o f  interest or even the appearance o f  a 
conflict o f  interest in any matter related to the performance o f  the government staff; 

Art. 2 - To respect the confidentiality o f  information received in the course o f  
duty and never use it for personal gains. Information given in the course o f  duty should 
be true and fair and never designed to mislead; 

Art. 3 - To decline acceptance directly or indirectly o f  any gratuity, gift, favor, 
entertainment, or anything o f  monetary value from anyone who has an interest in seeking 
business in Government Procurement; 

Art. 4 - To disclose to hidher line manager any personal interest which may 
influence or appear to influence the staff member's impartiality in any matter relevant to 
his or her duties; and 

Art. 5 - To disqualify him/herself f rom outside employment or activities, 
including dealings with former or future employers and employment after separation, that 
conflict with hidher former duties and responsibilities as a government procurement 
official. 
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