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The sustainability of REDD+ initiatives will depend heavily on whether there is an adequate 
determination of local as well as national beneficiaries. REDD+ offers a unique opportunity for 
new benefit streams for local communities. At the same time, REDD+, by recognizing new value in 
remote forest lands, could intensify struggles for rights and control of these forest lands. To prevent 
REDD+ efforts resulting in conflicts, the more powerful parties will need to work with complex 
local situations and be willing to engage with a broad range of stakeholders. Dealing with complex 
local situations with multiple actor institutions can result in serious transaction, negotiation, and 
enforcement costs, diminishing the benefits that reach the local level. To avoid this, the identification 
of beneficiaries and efforts to work with them must be both legally correct and pragmatic.

Designing benefit allocations is in part a matter of compensation for rights foregone, but other 
interests also need to be addressed. It is critical to create incentives for cooperation with the REDD+ 
initiative. This is the key to sustainability, because government’s enforcement capacity is often quite 
limited, and while any REDD+ initiative will require some degree of enforcement, few will succeed 
without effective incentive strategies.

PROPERTY RiGHTS, iNTERESTS, AND iNCOME STREAMS
The creation of a market in property rights requires that those property rights be clear and secure. In 
the case of forest resources, this is often not the case. This is because national laws regarding these 
resources are often poorly formulated or poorly enforced. Beyond issues of interpretation and gaps 
in law, many countries have legal systems within which different systems of law with different origins 
coexist. Customary rights in forest resources may be an important reality on the ground and yet not 
be recognized by national law. It may be difficult to establish which system applies. In addition, there 
may be important interests in those resources, involving important income streams, which have no 
legal basis, and may even be illegal.

In circumstances of legal uncertainty, it will often not be possible to obtain legal reforms to effectively 
address these issues in a reasonable time frame. Reliance may be placed on lower-level legal 
instruments not requiring legislative approval, such as ministerial regulations and instruction. 
However, the most effective legal instrument will be contracts among the interested and affected 
parties. These are vitally important tools for reaching understandings and common expectations, 
even though they may be difficult to enforce.

iDENTiFYiNG BENEFiCiARiES
It is essential that the initiation of a REDD+ program be preceded by an assessment of the legal 
framework and property rights in the forest resource. Beyond this, it is important to recognize that 
national law, whether in statute or jurisprudence, is often not the only law at play in a nation. In 
such societies, the state has to work with a number of bodies of law that are of nonstate origin and 
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often recognized and applied locally, including customary tenure rights. Accordingly, it is important 
to assess perceived rights and interests. This assessment will need to include identification of claims 
that may have lain fallow for some time, but will be pressed more seriously once project benefits 
are anticipated.

A critical assessment must be made of the enforcement capacity of government and local institutions, 
the costs of such enforcement, and the politics and vested interests involved in the key institutional 
actors. Competition among those institutions for control, particularly in the case of overlapping legal 
mandates, need to taken into account in beneficiary identification and benefit allocation.

Prior to identifying beneficiaries, it is necessary to develop a tentative understanding of what 
“legitimacy” means in a given context. This would provide a framework for consultations and 
negotiations with the various stakeholders. For this paper, the notion of legitimacy is tied to identifying 
whose claims and use of the resource base of concern should be recognized and addressed, and 
also whose incentives need to be changed among the local stakeholders.

DiSTiNGUiSHiNG AMONG BENEFiCiARiES
A preliminary identification of communities and other stakeholders and the benefit they derive 
from the resource of concern will be necessary to assess in terms of their legal basis. The latter 
determines the extent to which laws might require certain kinds of compensation. It will be important 
to distinguish between potential REDD+ beneficiaries who have: (a) property or other legal rights 
(including those who have customary rights recognized by national law), (b) customary claims to 
such rights which are not recognized by national law, and (c) those who simply have established 
benefit streams from the resource. All these should be considered potential beneficiaries, but their 
REDD+ benefits will need to be assessed and differently formulated.

PROPERTY RiGHTS AS A BENEFiT
While benefits have typically been thought of in terms of compensation or jobs, a third approach 
is to provide greater security of land tenure as a benefit. Secure land tenure is a potential 
determinant of production of environmental services, and more secure rights over land and 
other resources can be used as an incentive for or reward for delivery of environmental services. 
Security of tenure benefits will usually take time to deliver. They should not be seen as a 
substitute for more immediate, highly tangible benefits, but as a supplement that can be critical 
for sustainability.

DEALiNG WiTH UNCERTAiNTY
Lack of clarity regarding rights and claims can be a medium-term impediment to payments 
for environmental services, including payments for carbon. The call for secure tenure through 
formal legal recognition of local rights to forest, forest land, and forest products and rights to 
shared benefits is justified and should be the objective. The challenge, however, is conclusively 
resolving the issues in a satisfactory time frame. There are some immediate term options that 
could contribute to the larger goal of secure rights. A legal option worth exploring is the use of 
regulations under the appropriate laws, for example, forestry law. Regulations do not alter the law 
or nullify existing property rights, but where the law is vague, regulations can be used to clarify it or 
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even fill in the gaps. Where legal changes are not feasible in a timely fashion, an option is to resort 
to negotiated agreements with potential beneficiaries and other entities. These agreements may 
be needed even where the law is not ambiguous. Agreements, such as contracts, allow for parties 
to specify their assumptions about ownership and other rights while acknowledging that the 
assumptions may be corrected by later events and specify what will happen if those assumptions 
turn out to be wrong. Contracts that clearly identify interests to be recognized, specify which 
uses may continue and what uses must be eliminated, and specify the compensation (whether 
financial or other) provide a remarkably flexible means for addressing the issues surrounding 
ownership and rights with identified beneficiaries.

CREATiNG AND REALiZiNG EXPECTATiONS ON BENEFiTS
Process will be as important as substance in creating and sustaining clear expectations concerning 
benefits. Consultation is needed, and is well addressed in many REDD initiatives. Actual engagement 
and negotiation with all concerned is often less well done. Negotiation processes help flesh out how 
the principles and standards that underpin the agreement will be implemented in the case at hand. 
The negotiation process puts flesh on those bones, but because of the discrepancies in power 
and knowledge among parties, the negotiations and outcomes must be held to clear standards. 
Negotiation processes can enhance the enforceability of the agreement of project partners and 
reduce risk of nonperformance and unintended consequences. Where a project brings together 
multiple parties with different rights, interests, levels of sophistication, and experience with legal 
systems, tools, such as the 4R, can help organize and guide the negotiation process.

An important outcome of capacity assessment mentioned above will be processes to build the ability 
of key institutions to make and enforce management decisions. Carbon projects add additional 
complexity to the already significant issues in capacity building because carbon projects are 
inherently output oriented, requiring reliable monitoring to support the concept in an environment 
of uncertain legal rights. Capacity building will be important in areas such as negotiation, site-specific 
technical areas and knowledge sharing, transparent financial systems, monitoring, legal frameworks, 
and organizational, management, and general business skills.

Implementation processes will be more successful to the extent that they continue the participatory 
tone of earlier stages of interaction with stakeholders. Enforcement processes will always be required 
and will be made easier if incentive structures for locals are well designed, encouraging them to 
participate constructively in enforcement tasks, such as monitoring violation of agreements. Because 
disputes will always arise, dispute resolution processes need to be built into agreements. While it 
may not be possible to deal with legal confusions and gaps regarding rights to carbon before REDD 
initiatives are launched, they should be an ongoing element in creating sustainability, and will often 
be best accomplished incrementally, building on experience.

CONSULTiNG EXPERiENCE: GOOD PRACTiCE EXAMPLES
Good practice examples from Madagascar, Ethiopia, and Brazil are reviewed, and lessons suggested. 
They suggest the importance of:

 � Adequate up-front analysis of the legal framework and both legal and customary interests in the 
REDD resource. Such analysis can help identify how local communities could take advantage of 
the formal law in order to have their customary rights recognized.

iXEXECUTIVE SUMMARY
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 � Identifying perceived rights and interests, because perceptions may be as important as realities 
for the creation of benefit packages that contribute to the legitimacy and sustainability of the 
REDD initiative. Consultations are important to understand these perceptions. Consultations can 
bring to the surface divergent interests in a group and can indicate the extent of relevant social 
and economic relationships at the local level.

 � Negotiation of relatively simple, flexible contracts among the interested parties is perhaps the 
most critical step in the creation of an effective REDD initiative. These create clear expectations 
and common understandings, and can fill gaps and resolve confusions in the law concerning 
rights in the REDD resource.

 � Good practice projects benefited from significant capacity building for local communities, various 
government entities, and project implementers. Institution building is often a precondition for 
effective resource management.

 � Initial implementation may be disappointingly slow; attention to the needs noted above may 
result in significant start-up times and transaction costs for effort, but it lays the basis for smooth 
implementation down the line.

 � Contracts can be used to vest rights to carbon and transfer rights to carbon from the state to local 
groups. Contracts are flexible legal tools that allow the parties enormous freedom to adapt the 
terms to specific circumstances or avoid some terms altogether.

X IDENTIFYING AND WORKING WITH BENEFICIARIES WHEN RIGHTS ARE UNCLEAR
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Expert statements indicate that annually approximately 20 billion dollars will be needed to prevent 90 
percent deforestation in tropical countries. Development practitioners are eager to see the benefits 
from REDD+ initiatives shared with local partners. Equally important to understanding how local 
partners might benefit are questions such as, who should derive benefits from REDD+ initiatives, and 
how to ensure these initiatives reach the affected households, individuals, communities, companies, 
and government units. Getting benefit-sharing rights is fundamental, as it will determine how REDD+ 
initiatives serve a broader development agenda and prevent them from centralizing decision making 
and enabling elite capture.

One of the challenges associated with sharing benefits from sales of carbon and other REDD+ 
activities is the challenge of identifying and engaging intended recipients when rights to the 
resources are unclear. This paper examines how to address this challenge by adopting a legal 
pluralism framework and discussing the potential role of legal instruments such as contracts. While 
the analysis focuses largely on REDD+ activities that involve land, forests, and carbon sequestration, 
many of the principles suggested are applicable in a broad sense to REDD+ projects dealing with 
energy and other matters.

Recent REDD+ discussions are inclined toward a national approach to applying credit rather than as 
a subnational approach, as in the case of the Clean Development Mechanism. Wertz-Kanounnikoff 
(2010, 25) suggests there is an intermediate “nested” approach in which credits are awarded at 
both national and local levels. Costenbader (2009, 109) notes that both national and subnational 
approaches have advantages, but expresses concern that “nation-based REDD policies would 
require strong governance and effective administrative checks. In many potential host countries, 
insufficient institutional capacity may seriously obstruct the implementation of a nation-based 
approach. In this connection, a project-based approach to REDD could be implemented more 
quickly and better accommodate in-country heterogeneity.” He also urges hybrid arrangements. 
At the same time, there is growing empirical evidence that community-based forestry can, if 
implemented with secure property rights and local rule-making autonomy, produce results in the 
high carbon storage sought by REDD initiatives, and also produce substantial livelihood benefits 
(Chhatre and Agrawal 2009).

IUCN (2009, 5) in figure 1.1 below usefully conceptualizes benefit design and allocation as having 
both a vertical and horizontal dimension.

Whatever the approach taken, the sustainability of the REDD initiative will heavily depend on whether 
there is an adequate determination of local as well as national beneficiaries.

A quick review (conducted in early 2011) of countries engaging in REDD+ initiatives through the 
Forest Carbon Partnership Facility (FCPF) and their performance against the Worldwide Governance 
Indicators of 2009 shows that REDD+ initiatives will be taking place in countries where the 
enforcement capacity of the courts and government agencies is decidedly weak, as evidenced 
by broad governance indicators. Enforcement will play an important role in maintaining any forest 
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resource, but too-exclusive reliance upon enforcement in such contexts will usually be a mistake. 
Effective enforcement will only be possible when the incentives for affected communities that rely 
on the resource—incentives framed largely by distributing benefits—give those communities and 
their members a clear and sustained stake in the success of the REDD+ initiative. Local support will 
make enforcement possible.

The issues involved can be volatile. In 2010, at the Accra Caucus on Forests and Climate Change, 
NGOs working in this area characterized REDD+ as a double-edged sword. On the one hand, it 
offers a unique opportunity for new benefit streams for local communities. At the same time, there 
is danger that REDD+ will be recognizing new value in remote forest lands, intensifying struggles for 
rights and control over those lands. Given power disparities, government and elites are positioned to 
appropriate that new value, and the international community will need to be very intentional in order 
to prevent this fear from being realized. To do so, they urge the international community, including 
both public and private REDD+ sponsors, to avoid the temptation to ignore the complexity of local 
situations and cut deals exclusively with government and other actors at the national level.

FiGURE 1.1. vERTiCAL AND HORiZONTAL NATiONAL BENEFiT SHARiNGFigure A: Ver�cal and horizontal na�onal benefit sharing

Interna�onal REDD finance

Na�onal REDD fund

Horizontal BS

Ver�
cal BS

Fund-based

Project-based
Central government

Regional government

Local government

Intermediaries
and facilitators

NGOs

Private developers,
companies

Within householdsWithin communi�esBetween communi�es

Source: Adapted from Ellis-Jones
Source: Adapted from Ellis-Jones.
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As Swallow and Meinzen-Dick (2009, 250) point out, trying to deal with complex local situations 
with multiple actor institutions can incur serious transaction costs, specifically negotiation and 
enforcement, and so can pose obstacles to functional markets for environmental services. 
Negotiation costs include the time, social, and financial costs of organizing buyers and sellers into 
operating units, as well as the costs of establishing contact, preparing necessary documentation, and 
negotiation between buyers and sellers. Enforcement costs include certification, monitoring, and 
enforcing contracts between buyers and sellers, and among groups and buyers and sellers. Often 
intermediaries, such as NGOs, will be needed, but care must be taken with the costs involved or 
the intermediaries can absorb too much of the funding that is needed to create incentives at the 
community and individual level (IUCN 2009, 3).

In this context, it is critical that there be an identification of beneficiaries that is both legally correct 
and pragmatic. If affected communities and others who have property claims or established income 
streams from the resource are left out and do not benefit from the initiative, their cooperation, 
which will often be crucial to effective enforcement, is not likely to be forthcoming. The experience 
with ICDPs and commercial forestry concessions suggests that getting this right is a make-or-break 
sustainability issue.

With regard to beneficiaries, two key issues prevail. One set of issues concerns property rights in the 
land and trees concerned. Clear and secure property rights are a prerequisite for a market in those 
rights. That situation is acerbated in many countries by the poor integration of coexisting land tenure 
systems, including customary land-tenure systems, and the often striking gap between the formal 
legal position and the normative reality on the ground. Effective design requires that both be taken 
seriously. The second issue is how the rights and responsibilities of the beneficiaries can be made 
more clear in the short to medium term.

Identification of beneficiaries determines who should be involved in the negotiation and structuring/ 
design of benefits. It also influences who should benefit by directly creating incentives for sustainable 
REDD+ initiatives, and what is the optimal balance between incentives and enforcement given 
government capacity in the latter. Knowing who should be the beneficiaries and addressing these 
questions will be important to minimize REDD+ initiatives advertently or inadvertently affecting the 
outcome of contestations over control of land and forest resources, in particular, those between 
central or local government and local communities.

The identification of beneficiaries in this context should be pragmatic. It should take into account 
existing property rights, but will need to deal with some sensitivity with historic customary claims 
even where these are not recognized in national law, and even the existence of interests in income 
streams from the resource which have no arguable legal basis and may indeed be illegal. Benefits 
will need to be distributed with a clear focus on sustainability of the REDD+ initiative.

There also are often issues concerning the legal identity of the community or group. This has 
implications for their capacity to own property or enter into legally binding agreements. The group 
may not have corporate legal personality, that is, recognition by the state as a legal entity. This issue 
often arises in the case of traditional communities who use forest resources. Similarly, the national 
law may not be clear about who is entitled to represent these groups, and raises questions about 
the appropriateness of signing agreements with traditional authorities. Because traditional polities 
often involve hierarchies of leadership, for instance, paramount chiefs and subsidiary chiefs, issues 
may also arise as to which level of traditional leadership can represent the community in relation to 
the forest resource.

3Chapter 1: INTRODUCTION
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Solutions for institutionalizing the rights and responsibilities of the beneficiaries may be in part 
legislative, but hasty legislation may itself miscarry. Incremental steps toward creation of an adequate 
legal framework may be more appropriate. In the meantime, the solution may lie in carefully 
negotiated and thoroughly understood agreements among the REDD+ sponsors, the governments, 
and local communities or individual beneficiaries.

This paper explores the substantive legal issues and procedural options for identifying beneficiaries 
in such contexts and ways of working with them despite the legal uncertainty. It gives considerable 
attention to process, an approach reflecting the diversity of the situations on the ground. To explore 
these issues, the paper draws upon several relevant bodies of learning on forestry projects and 
programs, including the literatures on land, tree and forest tenure, legal pluralism, forest project design 
and implementation, the protection of indigenous peoples, and resettlement issues associated with 
development projects. The paper also explores how contracts or agreements could be used to work 
with the beneficiaries and clearly capture the different parties’ rights and responsibilities. It examines 
experiences discussed in the literature, and reviews three good practice projects. Lessons are drawn 
from both those projects and earlier relevant experiences. Because REDD+ subnational projects 
have only been underway for a short time, and their experience with beneficiary identification is 
not well documented, many of the relevant experiences with the issues explored here come from 
pre-REDD+ forestry projects and programs.

It should finally be noted that there is no one solution. The very diversity of ongoing and planned 
REDD+ initiatives requires an approach that suggests options rather than prescriptions. The nature of 
the initiative, for example, whether it is national, subnational, or local, will affect how the approaches 
set out here are implemented and by whom. (Annex 3 suggests some basic parameters.) It is, 
however, an underlying assumption of this paper that any REDD+ initiative, however framed, is likely 
to be successful and sustainable only if it seriously addresses local interests and issues. The REDD+ 
sponsor, whether public or private, needs to take responsibility for seeing that this happens.

4 IDENTIFYING AND WORKING WITH BENEFICIARIES WHEN RIGHTS ARE UNCLEAR
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As Robledo et al. (2008) and others have noted, property rights to carbon, forest, and land affect 
who is accountable for managing forest carbon and who should receive incentives. This chapter is 
concerned with the range of rights and other claims for a share of the benefit streams created by 
REDD+ initiatives. It explores the nature of interests in forests that may need recognition, whether this 
is required by law, equity, political, or pragmatic considerations. It goes on to explore the difficulties 
that commonly arise in identifying which claims should be recognized and proposes a pragmatic 
approach to these issues. It examines ways in which legal uncertainties can be resolved, exploring 
the relative roles of legislation and contract in dealing with such issues.

2.1 RiGHTS, CLAiMS, OTHER iNTERESTS, AND iNCOME STREAMS
The REDD+ community has only gradually recognized the importance of property rights in resources 
that could be affected by REDD+ initiatives (Cotula and Mayers 2009). Efficient and reliable markets 
require clear property rights in the property to be transacted. Experience in the arena of payments 
for environmental services has shown that contracts to purchase environmental services, including 
carbon, will require that the environmental service providers have clear and secure rights to perform 
the agreed-upon actions, or exclude prohibited actions, on the land concerned, because this is seen 
as necessary to generate a credible commitment (Climate, Community and Biodiversity Alliance 
2010a; Swallow and Meinzen-Dick 2009). PES initiatives require conditionality, and if local service 
providers (local land users) cannot guarantee service provision on the basis of the right to exclude 
others from interfering with the service, PES will not work. Buyers of environmental services will 
tend to concentrate on opportunities where the service providers can offer spatially well-defined and 
fairly secure property and access rights. Given the frequency of insecure land tenure arrangements 
in the Southern Hemisphere, this institutional constraint is often binding (Borner et al. 2010). Many 
forest-dependent communities are unable to benefit from PES because they lack legal recognition 
of their land claims (Boyd et al. 2007). In Costa Rica, for example, a national law on allocation of 
funds to distribute REDD benefits forbids ecosystem service payments to residents lacking legal title 
(Pagiola 2008).

In fact, there are often a wide range of legal and other interests in resources of concern for REDD+ 
initiatives. International law contains some directly relevant provisions, the key treaty being ILO 
Convention 169, which recognizes the “rights of ownership and possession” of indigenous peoples, 
and requires states to consult these peoples on the allocation of natural resources on indigenous 
lands. The United Nations Declaration on the Rights of Indigenous Peoples requires the promotion 
of processes for the recognition of the rights of indigenous peoples to their lands, territories, and 
resources (including carbon assets) and for the implementation of provisions on the free, prior, 
and informed consent of indigenous peoples, small forest owners, and local communities. It will 
be important to ascertain if the country where a REDD+ initiative is planned has acceded to this 
agreement. Even if they have not, these conventions are molding expectations, even in countries 
that have not agreed.

2 WHO SHOULD BENEFiT?  
RiGHTS, BENEFiT STREAMS, AND REALiTiES
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In national law, the sources of rights in such resources of concern in REDD+ initiatives are 
typically the Constitution, the Land Law (or the immoveable property provisions of the Civil 
Code), the Forestry Law, and other laws on natural resources and the environment. Governments 
in many developing countries have long claimed ownership of forest lands. Those claims often 
originated in the colonial period, when colonial powers claimed ownership of all land by right 
of conquest in order to have land readily available for allocation to settlers or concessionaires 
from the metropole. Postindependence governments have, in most cases, embraced this 
inheritance from colonial law, and have often displaced populations for development or other 
projects without compensation and with impunity. Currently, governments claim statutory rights 
in Latin America (approximately 33 percent), Asia (approximately 67 percent), and nearly all of 
Africa (98 percent), while local communities’ rights are not recognized. Historically, forests have 
been appropriated by the state and commercial interests (Springate-Baginski and Wollenberg 
2010, 5). (For a recent and robust review of Forest Law and its relationship to sustainable 
development, see Christy et al. 2007.)

The Constitution will usually specify what natural resources are owned by the state and dictate what 
kinds of property rights may exist in these resources, for instance, whether private ownership of 
those resources is possible or only lesser rights consistent with state ownership. The other laws will 
provide the details. These laws may not be entirely consistent with one another, and the agencies 
entrusted with their implementation may argue for expansive interpretations of their mandate over 
land and forests—forest land is often not well defined—resulting in tensions among the government 
agencies concerned.

Carbon rights are a form of property right that “commoditizes” carbon and allows it to be traded, 
separating rights to carbon from broader rights to forests and land. They also define management 
responsibilities and liabilities. In a few cases, there may be a law dealing specifically with rights to 
carbon resources. In such cases it is important that carbon rights be defined in national legislation 
(Cotula and Mayers 2009).

There are a considerable variety of legal approaches to the legal framework for carbon rights and 
markets. In some countries, such as Australia and New Zealand, there is specific carbon rights 
legislation. In other countries, modifications of forestry law are used to create carbon rights. In still 
others, common law and civil law legal institutions are used to create tradable carbon rights. (The 
diversity of approaches is dealt with in greater detail in section 5.2 below.) Property rights are, in 
general, rights recognized by law in objects, including land and land-based resources, such as the 
soil, trees, buildings, and anything else attached to the land. While we often speak of them as rights 
in a thing, in fact these are rights against everyone with regard to the object, such as the right of 
the owner to exclude everyone from the property. Some basic property rights in land, which often 
include rights in trees and other carbon resources, are listed in box 2.1 below.

BOX 2.1. PROPERTY RiGHTS UNDER NATiONAL LAW

Ownership is the most expansive right, and includes the rights to use the land, to take its production 

and profit from it, to pass the land to one’s heirs, and to sell, lease out, or otherwise transact the 

land. Ownership of land is assumed to include ownership of all resources on and in the land, unless 

some law specifically provides otherwise (as where mineral rights are reserved to the state) or a 

contract provides exceptions to the contrary in particular cases. An example of the second exception 

would be a commercial forestry concession agreement that provides that trees planted belong to 

the concessionaire.
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It is, however, not uncommon to find nominal state ownership of all land, with those using the land 

operating it under a usufruct (a use right). This is a long-term (often perpetual) and inheritable 

right to use and benefit from the land recognized by the state. It is often used where the state is, 

for some ideological or practical reason, not comfortable with full private ownership. But it may 

also exist specifically for a particular resource, such as forests, where these are public property. 

Usufruct often comes about through a legal ratification by statute of long-term use and occupation 

of land. Limits are often placed on the transferability of use rights. The assumption is that trees on 

the land are held with the land by the usufructuary, but care should be exercised as the law or the 

grant document may provide otherwise.

National law typically also recognizes other more limited rights in land and trees. One is state leasehold, 

where land owned by the state is leased to a private entity. A lease originates in a lease agreement 

between the state as landlord and another party as tenant. (There are also “statutory leases,” where a 

lease relationship is declared to exist by law in the absence of an agreement, but these are unusual.) A 

lease, unlike a usufruct, is never perpetual but always for a specified period (its term), requires payment 

of annual rent (or sometimes a capitalized rent paid up front), and typically cannot be inherited or 

transferred without the consent of the owner. Leases may be made subject to conditions by the state, 

such as development conditions, and levels of conditionality vary widely between countries. The legal 

assumption is that trees on the land are held with the land by the leaseholder, but laws or the lease itself 

may provide restrictions to the contrary and so care should be taken to clearly understand the position.

The concession, often used in the case of forests, is best thought of as a specialized lease, usually of 

state land. While leases are given to allow the tenant to use the land as he or she wishes, concessions 

are given in pursuit of a government purpose, so that the concessionaire will carry out tasks that 

the government wants performed on the land, such as forestry. Because of this, concessions tend 

to be highly conditional. The rights in trees themselves may be framed quite differently from case to 

case, even within a given country. While the land law may have special provisions for concessions, 

this is often not the case.

A license is a considerably weaker legal right, and less a right in land than a right to do something 

on the land. It is a permission from the owner or other holder of the land to carry out some activity 

on the land, which may include use of its trees or other resources, for a specific period of time. A 

license to cut timber for a season or rotation would be an example. Such rights are granted by the 

owner, tend to be for a relatively brief period of time and highly conditional, and are relatively easily 

terminated by the grantor.

Customary land tenure rights exist in much of the world’s forest land. These arise out of the custom 

of land-using communities. Those communities have institutions which, to a greater or lesser degree, 

manage access to such land. Often customary rights are recognized by national law and, in the case 

of indigenous peoples, are recognized and protected by international law. Alternatively, they may not be 

recognized, and this creates a major disconnect between the legal position and reality. Customary rights 

are discussed at some length in section 2.3 below, because many dealing with REDD initiatives have 

limited knowledge of them.

Source: Author.
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Beyond the rights legally provided for in national law, there will be rights of indigenous peoples 
arising out of international law, customary land tenure rights, which may or may not be recognized 
in national law, and claims which are based in law, but are of questionable validity. All are interests 
which will contend for recognition and a share in benefits.

2.2 LEGAL PLURALiSM AND iTS iMPLiCATiONS
National law, whether in statute or jurisprudence, will often not be the only law at play in a nation. 
In the case of nations with ethnic and social complexity, their normative systems will often reflect 
this, including bodies of laws from a variety of traditions, which easily or uneasily coexist with one 
another. This phenomenon is referred to as legal pluralism, and most national legal systems are 
pluralistic to a greater or lesser degree. This is obvious in countries which have federal systems or 
other decentralized systems of law making. But other bodies of law, which do not originate in any 
level of formal government, may also be in play.

Figure 2.1 illustrates legal pluralism.

In a legally pluralistic society, the state has operating within it a number of bodies of law of nonstate 
origin and often of local application. One is international law, based on both long-standing international

FiGURE 2.1. COEXiSTiNG MULTiPLE SOURCES OF PROPERTY RiGHTS

Interna�onal

Project

Local/customary
and

organiza�onal

State

Religious

Source: CAPRI; IFPRI.
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practice and treaties and agreements to which the government may have acceded; there may 
also be bilateral treaties which protect investments of their citizens in the other country. Another, 
and more important, is customary law. In the case of land, this is customary land tenure, norms 
developed by traditional substate communities to govern land access and use by their members. 
Customary land tenure may or may not be recognized by the state. A third is religious law, such as 
Islamic law, in this case a supranational body of law to which citizens of the country owe allegiance 
and which may or may not be recognized by national law. A fourth is project law, which occurs 
when a project (typically a donor-funded development or conservation initiative) introduces rules 
that it enforces within the project area. A major forestry concession agreement may in effect create 
a legal microclimate for the concession area, determining effective legal rights in the area. One of 
the issues considered later in this paper is when and how it may be appropriate to try to create by 
agreement of the state and nonstate actors a particular and exceptional legal environment for REDD 
initiatives.

2.3 CUSTOMARY LAND TENURE RiGHTS
Customary law is a major constituent of the normative framework in many developing countries. 
Numerous varieties of customary land tenure often coexist in an ethnically diverse country, reflecting 
both local culture and local land-use patterns. Customary land tenure is most extensive in Africa, 
where most rural land use and some urban land use is determined by it, but also is found in 
substantial areas of Latin America (typically those occupied by indigenous peoples) and Southeast 
Asia (notably in Indonesia and the Philippines) and numerous Pacific Island nations. Even in the 
relatively developed world (the United States, Canada, New Zealand, and Australia), customary land 
tenure continues to play a role in determining the land rights of first peoples.

Many of the world’s forests and other resources of importance for achieving REDD+ are affected by 
community claims of customary land tenure rights (for example, DRC, Liberia, Panama). White and 
Martin in 2002 found that in developing countries 22 percent of forests were managed or owned 
by communities and in 2008, another study of the same countries found that 27 percent of forests 
were owned by or designated for communities and indigenous peoples (Sunderlin, Hatcher, and 
Liddle, 2008)

These communities vary widely in size, and their social organization often nests smaller communities 
within larger communities in a hierarchical relationship, as in the case of villages under the authority 
of the tribe to which they belong. A hierarchy of land administration may exist, with different 
competences at different levels, as where a local authority may allocate unused land but the 
allocation may need to be confirmed by a higher authority.

Most such communities, under their customs, regard forests as common property resources owned 
by the community, their use shared by community members and regulated to varying degrees by 
traditional institutions. For example, the edges of the forest may be regarded as a “reserve” of land 
for farming by future generations, or used sporadically in systems of forest fallow cultivation. Deeper 
in the forest, community members may be relatively free to hunt and gather both timber and 
nontimber forest resources. However, there may be important special-use niches, such as sacred 
groves or spirit forests, or areas where commercially valuable substances can be extracted, or areas 
where special medicinal herbs and other such resources are husbanded. There may also be stands 
of economic trees such as rubber trees or gum Arabic trees.
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While customary ownership of the forest resource is usually in common, community authorities 
may give individuals, lineages, or clans particular privileges for exploiting and responsibilities for 
protecting such special resources. In these cases, there are rights of individuals and groups within 
the community that deserve attention as well as the community rights. To complicate matters, 
forests often lie between communities, and the forest may include not very clearly defined territories 
of a number of communities.

These situations are common regardless of whether national law regards the forest as owned by 
the community or owned by the state but subject to a community use right, or does not recognize 
customary rights. In some cases, as in the Philippines, there is relevant legislation: The Indigenous 
Peoples’ Rights Act 1997 protects the ownership of customary possessory rights to ancestral lands, 
and provides a process for the titling of these lands. In Mozambique, the 1975 land law confirms 
the use rights of rural communities in their territories, and provides for a process of delimitation 
and certification of community land rights. In Ghana, the law clearly recognizes the customary land 
rights of citizens and provides for their registration. In all these cases, only a very small portion of 
the land is potentially covered; less than 10 percent has been clearly identified, demarcated, and 
officially recorded.

Where such customary rights are recognized by national law, their holders must necessarily be 
included as legitimate beneficiaries by REDD initiatives. The question then is the exact nature of 
those rights, and the task is to assess their value and how they relate to other rights, including those 
of the state.

But what is to be done when these customary rights are not recognized in national law? Do they 
need to be taken into account in identifying potential beneficiaries of REDD activities? Confronted 
by customary claims, we tend to ask: “Surely, if the state does not recognize customary law, can it 
really be law?” From a formal legal standpoint, customary land tenure may lack validity. But when 
one takes a practical rather than a legal position, it can be seen that, objectively, more than one 
institution in the nation is making rules that shape behavior. The state makes its law and the village 
makes its law. As an important part of the normative reality, along with national law, it needs to be 
taken into account. In practical terms, it may be more significant than national law because of its 
roots in culture and the local legitimacy it enjoys. It may not matter much that it is not officially “law.”

In addition, if the people involved are appropriately characterized as an indigenous people, their 
customary rights may be protected by international law. A country which has signed an international 
convention incorporates the provisions of that instrument into its national law. To the extent that a 
conflict between the international agreement and national law arises, most authorities on international 
law agree that the international commitment deserves priority. However, the decisions of national 
courts differ on this point. At a minimum, in such a case, national law should be interpreted to 
minimize such a conflict.

While governments have provided reasons for not considering customary rights, there is growing 
evidence that this cannot be done. African governments have often argued that since their many ethnic 
communities tend to meet the criteria for indigenous groups, none of them deserve to be treated 
as indigenous groups. There is no legal basis for this position. It also is growing increasingly difficult 
for governments to maintain it. Civil society organizations (CSOs) are becoming increasingly aware of 
these rights and more frequently resorting to the courts to assert them. In a groundbreaking 2010 case, 
brought by a Kenya NGO, the Commission under the African Convention on Human and People’s Rights 
found a group of traditional forest-dwellers to be an indigenous people and called for their land and 
forest (taken for a forest reserve) to be restored to them (see box 2.2). Donor projects which require 
these rules to be observed have a cumulative educational impact regarding indigenous peoples’ rights.
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BOX 2.2. THE REASSERTiON OF CUSTOMARY CLAiMS

In 2010, the Commission under the African Convention on Human and People’s Rights decided a case 

with potentially major implications for forest land in Africa. The Endorois people were evicted from their 

traditional lands near Lake Bogoria in central Kenya in the 1970s, relocated to an area unsuitable for their 

pastoral way of life, and granted only sporadic access to sites central to their spiritual beliefs. In the wake 

of the eviction, promises to provide compensation and a share of the proceeds from the nature reserve 

established on the Endorois’ traditional lands were broken.

NGOs brought a claim before the Commission under the African Convention on Human and People’s Rights 

(“Centre for Minority Rights Development [Kenya] and Minority Rights Group International on behalf of 

Endorois Welfare Council v. Kenya”). The Commission found violations of the Endorois’ rights to freedom 

of property, health, culture, religion, and natural resources under the Convention. It accordingly called 

for restitution of the Endorois’ traditional lands, recognition of their ownership rights, compensation for 

harm suffered during the community’s displacement, and other measures. The decision is a milestone in 

development of jurisprudence under Article 14 of the Convention, protecting property rights of indigenous 

communities, especially where the land has been held collectively by an entire community.

Source: Author.

Whatever the formal legal position, for REDD initiatives to be successful the real power of customary 
land law and institutions on the ground must be recognized. That means that claims to interests and 
rights in forest land made under those systems should be acknowledged and taken into account in 
identifying legitimate beneficiaries and negotiating the allocation of benefits.

On the other hand, the diversity and unfamiliarity of customary practices and the institutions that 
administer it have led it to be viewed by some observers as an obstacle to REDD. Where the issues 
concerned have not been well handled, conflict has resulted, for example, in the Bualeba Reserve 
in Uganda, where commercial plantations to generate carbon off-sets have threatened to evict local 
people from their customary rights for farming, grazing, fishing, and timber collection (Jindal et al. 
2008).

2.4 SOURCES OF LEGAL UNCERTAiNTY
There are thus a number of potential sources of uncertainty about rights and interests in resources 
of concern for REDD+ initiatives. First, there may be uncertainty about provisions of national law. The 
forest and the land laws may be less than clear about the ownership of land and trees. Investment 
laws and other supplementary law may also introduce uncertainty. Is REDD, for example, an 
investment? It is also quite common for there to be uncertainties about rights of forest-dependent 
communities or other possible right-holders under national law. Few countries will have an elaborate 
community forestry law such as that of Liberia. Rights in carbon and in carbon-bearing resources are 
often also not clear, in part because they involve resources only recently seen as scarce (the driver of 
development of property rights), or secure, in part because national systems of land administration 
and management are weak.

11Chapter 2: WHO SHOULD BENEFIT? RIGHTS, BENEFIT STREAMS, AND REALITIES 

REDD_Part II.indd   11 25/02/12   4:25 AM



At the same time, there may be uncertainties about the nature and the extent of customary rights. Is 
a community’s property claim to forest resources recognized under national law? And what exactly 
is the nature of the customary right? Does the customary right of the community include ownership 
of trees and/or land, or just the right to use the forest resources as they have traditionally used 
them? The implications can be quite different. And who represents the community in negotiations? 
Because these questions may not have been posed before, the answers may not be obvious and 
different opinions may be found, even within the community itself.

The plans for a REDD+ initiative may generate competing claims to rights to use or own forest 
resources. Where resources which have not previously been regarded as very valuable are perceived 
as more valuable, for example, through donor interventions or new market values, claims tend to 
multiply. Once it is evident that there are benefits to be associated with rights in forest with REDD+ 
potential and that a project is under consideration, those with claims that have lain fallow for a time 
may bring them forward. Those claims may not have been pressed earlier because the claimant 
did not consider the potential benefits to be commensurate with the costs of pressing a claim; with 
a project and prospects of compensation, the benefits may be seen to be more substantial. Such 
claims are often also discouraged by a sense of the part of the claimant that the claim would likely 
not have been dealt with fairly; now, with a rights-determination process sponsored by the project, 
the claimant may feel there is a better chance that the claim will be recognized. Fraudulent claims 
may also be presented, or claims under old contracts which may or may not still be valid. There 
is the possibility of conflicting claims between outsiders and local communities, and there may 
be disputes between local communities; not all community boundaries are clear, especially those 
within a forest. The REDD or REDD+ initiative needs to ascertain these claims as early as possible in 
the process. They will be less disruptive if they are understood and addressed at the outset, rather 
than troubling the implementation process at a later date.

Uncertainty is also a function of a pervasive lack of enforcement of some laws. A body of law may 
exist that seems to offer a solid basis for going forward with a REDD+ initiative, but it may soon 
become clear that not only has it not been implemented, but the machinery to implement it does not 
even exist. Where implementation has been undertaken, there may be problems with corruption in 
the distribution of rights and royalties, excessive claims to benefit streams by government agencies, 
failure to provide secure expectations to local participants, and failure to strengthen community 
organization to participate effectively (Ribot 2002; Oyono et al. 2006). Other sources of uncertainty 
involve the lack of enforcement of some laws, and the existence of competing claims to rights.

Sometimes the national legal system will have clear legal answers to these questions, and where 
that is the case, they provide an important starting point. This said, legal clarity is not itself a sufficient 
solution. The clear legal position may be unsatisfactory in that it does not address key local issues 
and interests. As suggested earlier, enforceability of restrictions on forest use may only be possible 
if the communities and other players asked to forego that use see some advantage for themselves 
in REDD.

2.5 iNTERESTS UNSUPPORTED BY RiGHTS
Some of the claims of rights will represent strongly held beliefs in rights, although they might not 
ultimately be decided to be legally valid by a court of law. Such claims may come from communities 
with considerable local political influence and a genuine dependence on forest resources. In other 
cases, local communities may assert no legal rights, even customary legal rights, as in the case of 
immigrant (possibly refugee) communities that have recently settled at the edge of a forest. Again, 
the dependence on the resource may be real. Other claims may be brought by those who have little 
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to put forward except the fact that they have an income stream from the forest, including outsiders 
and commercial interests. These may include not very sympathetic cases, such as charcoal truckers 
and their teams in the forest who manufacture charcoal illegally. They may also include elites who 
have engaged in land grabbing, through legal or illegal means, but now have title.

How to deal with such claims? The problem is not unlike that which faces sponsors of development 
projects which will displace land users. While compensation for lost rights to land and forest resources 
may be limited to those who can show such rights or claims, it may still be appropriate to provide 
benefits to those who have been dependent on the resource and are going to have their income 
streams from the resource adversely affected by the REDD+ initiative. In some cases, this may 
seem equitable. In other cases, it may seem less so, but an entirely practical question needs to be 
asked: Is this group or community in a position to undermine effective enforcement of the REDD+ 
plan and management of the resource? If so, consideration should be given to addressing their loss 
of income in some manner that gives them a stake in the success of the REDD+ initiative. In the 
Brazilian Amazon, payment for environmental services (PES) would result in high transfers to large 
landowners, simply because they are the ones who have been doing most of the deforestation. But 
as Borner et al. (2010, 1280) comment, “…when four-fifths of a major environmental problem are 
caused by large landholders, then it is not unreasonable that a prospective mitigating solution will 
necessarily have to provide some compensations to this stakeholder group for their losses.”
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Prior to entering into serious consultations and negotiations, the external partner will need to do 
due diligence to ensure that the intended beneficiaries are parties to the contract. There is extensive 
literature on due diligence for identifying relevant groups. This section provides a brief overview of 
important steps to ensure that due diligence is done. This includes developing stakeholder maps 
using inputs from key informants, conducting an independent enquiry, assessing the legal framework 
and rights, assessing perceived rights, and so forth.

3.1 ASSESSiNG POTENTiAL CRiTERiA FOR LEGiTiMACY
It is important at the outset to develop at least a tentative understanding of what “legitimacy” means 
in a given context. Preliminary notions of this can be gained during the scoping, and should be 
made explicit, even if tentative. This will provide a framework for consultations and negotiations with 
the various stakeholders. It may well need to be adjusted. For purposes of this paper, the notion 
of “legitimacy” has been tied to identifying whose claims and use of the resource base of concern 
should be recognized and addressed, and also whose incentives need to be changed among the 
local stakeholders. In a REDD initiative, some will lose access to existing benefits from the resources 
concerned and others will be recipients of new benefits. It is appropriate to think in terms of both 
pre-REDD and the construction of new benefit streams from REDD. The new benefit streams and 
incentives may consist of some mix of compensation and opportunities.

To the extent possible, consistent with the objectives of the REDD+ initiatives, existing uses and 
benefit streams should be maintained. Continued use for hunting and gathering need not pose a 
problem for the REDD+ initiative, and it will be important to allow communities to maintain access 
to religious sites, such as sacred or spirit groves. Any new benefit streams should not interfere 
with the REDD+ objective. A considerable body of experience related to conservation projects with 
community involvement can be accessed. More substantial opportunities to create new benefit 
streams for local people may exist in the case of REDD+, as it can involve changes in current 
activities in the agriculture and energy sectors, as well as activities to enhance carbon stocks in 
forested areas. A considerable body of experience is available on earlier reforestation projects, 
involving well-developed and researched models such as taungya (Menzies 1988).

How should the information gathered above be used to identify and prioritize legitimate beneficiaries 
and inform benefit sharing? One obviously begins with benefit streams for existing rights and access. 
Here the salient fact is that these are “streams.” The benefits are not one-time benefits but flows 
that continue indefinitely. If those streams are to be interrupted when older information is used, they 
are best replaced by new streams, which should be flows of REDD-generated financing. Such flows 
create a continuing interest in the success of the REDD enterprise, and should be framed so that 
they can be adjusted from time to time to keep incentives adequate.
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3.2 ASSESSiNG LEGAL FRAMEWORK
A number of laws that will almost certainly be relevant to claims to have interests in the forest have 
already been mentioned in the previous section: the land and the forestry laws, as well as any law 
on carbon ownership. It will also be important to review the law relating to the institutions with which 
the sponsor may need to deal and which might eventually be party to any agreement for the REDD+ 
initiative. In addition, there are recent laws that specifically address carbon ownership, stimulated 
by the prospect of REDD+ programs. They examine not only the bodies of substantive law dealing 
with forest resources, but also those dealing with the institutions involved in management of forest 
resources and their mandates:

 � The mandates and competences of the different ministries or government agencies potentially 
involved, including local government, to ensure that the sponsor is dealing with all those who 
need to be at the table on the government side.

 � The legislation on local government, to see what relevant decisions rest with local government 
institutions, which may include both officials and local councils.

 � Any legislation dealing with traditional authorities, which may be in the local government law or 
another law, for instance, a separate Law on Chieftaincy.

This should be done as part of a broader assessment of the adequacy of the legal framework 
for REDD activities, but should be focused by a set of questions directly relating to beneficiary 
identification. Among the questions asked should be whether the forestry resource tentatively 
identified for a REDD initiative has ever been the topic of litigation or is the subject of a historical 
grievance. In the current strengthening tide of greater support for land rights of indigenous peoples, 
the possibility of resurrection of customary claims long considered dead cannot be discounted.

3.3 ASSESSiNG PERCEivED RiGHTS AND OTHER CLAiMS
One of the key lessons from the ICDP experience, often considered disappointing, is that the 
sponsor must not during planning and implementation ignore the complexity and heterogeneity 
of the communities concerned. This contributed to poor project outcomes and capture of benefits 
by community elites. Without adequate participation in benefits, nonelite community members will 
likely continue to convert the forest (Blom, Sunderland, and Murdiyarso 2010). Field assessments 
must seek to understand both those communities and their customary and other interests in the 
REDD resource.

This can begin with consulting written sources on local custom and interviews with knowledgeable 
officials and conducting field-based enquiries. The objective is to understand: (1) existing benefit 
streams to the community and its members from forest use, and (2) how local communities 
understand their rights relating to such benefit streams and the resources that generate them.

As Malimbwi and Zahabu (2010, 117) note, an existing Participatory Forest Management framework 
can often be used to implement REDD. Such a framework will often provide a basis for stakeholder 
analysis, a study to assess stakeholder willingness to participate in forming partnerships and 
implementing REDD programs, identification of the local and indigenous rights with respect to 
REDD, and review and building on existing community involvement and mechanisms. It is important 
that this review of the tenure situation at the REDD site “flush out” any major long-standing claims 
that may have lain barren for years but may be asserted once project benefits are anticipated. This 
is particularly true of claims that involve whole communities, as where there is a disputed boundary 
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between communities in the project area. It will be better if such claims are identified and addressed 
early on, rather than their troubling implementation of the project at a later date.

3.4 iMPORTANCE OF DiSTiNGUiSHiNG AMONG iNTENDED BENEFiCiARiES
After doing a preliminary identification of communities and others and their income or other benefit 
streams, it will be necessary to assess these in terms of their legal basis, because this determines the 
extent to which laws might require certain kinds of compensation. It will be important to distinguish 
between potential REDD+ beneficiaries who have (a) property or other legal rights (including those 
who have customary rights recognized by national law), (b) customary claims to such rights that are 
not recognized by national law, and (c) those who simply have established benefit streams from the 
resource. All these should be considered potential beneficiaries, but their REDD+ benefits may need 
to be assessed and differently formulated.

For those with property and other legally established rights, there will need to be compensation 
to the extent that these rights are “taken,” where the right-holder will, under the REDD initiative, no 
longer have access to or the use of the resource to which the right-holder is entitled. Compensation 
may take many forms, but it will be most useful in terms of creating an interest in the REDD 
initiative if compensation does not take the form of a one-point-in-time payment, but is delivered 
as a continuing benefit stream, subject to adjustment over time in recognition of changing resource 
scarcity. This is equitable where a right is being acquired whose market value is difficult to assess 
and will clearly rise substantially with time. One-time compensation based on the value of current 
use will certainly come in time to be seen by the local people as virtual theft, and the grievance may 
undermine the sustainability of the REDD initiative. In the case of communities, the management, 
distribution, and use of a REDD-generated benefit stream should be carefully negotiated. The loss 
of rights or access will often fall much more heavily on some community members than others and 
arrangements need to be made to ensure that significant benefits are directed to those users.

For those with customary rights not recognized by national law, the sponsor of the REDD 
initiative needs to recognize that their expectations, in spite of the lack of a basis in national law for 
their claim, will be greater than those who cannot claim such customary rights. Simply as a practical 
matter, in terms of creating a supportive local environment for the REDD initiative, the sense of 
entitlement reflected in customary claims needs to be recognized in framing benefit streams from 
REDD. In an international environment where the customary claims of indigenous peoples are being 
given ever greater legal weight (see box 2.2 above), an approach that takes such claims seriously is 
prudent. National agencies involved may be reluctant to recognize this need, but the sponsor should 
recognize that this in the interest of the long-term sustainability of the REDD initiative.

For those who have no credible claims of right under either national law or custom, such 
as recent and obviously opportunistic users engaged in illegal uses, compensation is obviously not 
appropriate. Here an entirely pragmatic approach is appropriate, based entirely on whether the 
group concerned needs to be accommodated in some fashion in the interest of the sustainability 
of the initiative. One may find that they are regarded by local communities as intruders, and better 
expelled from the forest.1 The question of whether an illegal use needs to be accommodated will 
also depend on what other measures are in place and the capacity to deliver on these, such as 

1  For World Bank-supported activities, however, it will be important to remember that the World Bank’s policy on involuntary 
resettlement requires assistance to displaced communities, regardless of the lack of legal basis for their occupation of the 
land concerned.
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enforcement, improved monitoring of the resource base, and alternative resource options. These 
suggestions may be helpful but are certainly not going to be universally applicable. The criteria 
for allocation of benefits need not be the same for all projects, and will in fact necessarily vary 
depending on the local situation and the political and legal environment.

3.5  CONSTRAiNTS TO iDENTiFYiNG BENEFiCiARiES:  
CAPACiTY, COSTS, POLiTiCS, AND iNTERESTS

A number of factors constrain or otherwise affect choices in identifying REDD+ beneficiaries and 
defining their roles and benefits. These include lack of institutional capacity, high transaction costs, 
vested interests, and political realities.

Institutional capacity will often be a constraint in identifying and communicating with legitimate 
beneficiaries. Even where benefits are to go to households, it will usually be necessary to deal 
with them through intermediary institutions, which may be their own community institutions, 
local governments, NGOs, or CSOs. Brown (2010) notes that a lack of knowledge, capacities, and 
ineffective communication constrained PES in Mexico, and Martins et al. (2010) suggest that in the 
Brazilian case, local institutions have proved problematic because of their limited capacities and the 
fact that working with them incurs large transactions costs. They are often particularly unprepared to 
negotiate for benefits, because they lack both relevant knowledge and experience.

It will be important in the early stages to identify these institutions and to assess their capacity as 
part of the planning for routing benefits to the ultimate recipients. While these institutions may have 
significant capacities to carry out the roles they have been performing, they may not have an existing 
capacity to successfully perform new tasks required of them. For example, a traditional community 
institution which has effectively managed traditional uses of a forest by its members may not have 
the capacity to manage and account for funds involved in delivering REDD benefits to its members. 
In some cases, it will be found that different necessary tasks need to be allocated to different 
institutions. Corbera and Estrada (2010, 95) note that community forestry, if developed through 
a community forestry enterprise in a well-organized community, can provide effective control and 
management of forest resources, but that this will not happen in communities with weak structures 
and internal conflicts. Capacity building is thus often a necessary element in utilizing local institutions 
for REDD purposes.

There is a significant body of experience with such efforts, for example, NGO assistance provided to 
local communities in delimiting their customary territories. Another example is the delimitation and 
certification of communities in Mozambique (Tanner 2008). One approach is to create community-
level “project committees” to assist with local REDD implementation. These can be useful if existing 
institutions cannot, for some reason, be used, but such committees often lack a solid base in the 
local social structure, may not be genuinely representative of the community, and thus may lack 
legitimacy in the eyes of locals. They are often unsustainable, lasting only as long as an immediate 
benefit stream flows through them. Working with better-grounded local institutions is generally 
preferable.

Another important constraint is the existence of “vested” interests, both financial interests and 
interests in authority and control. These may exist at community level. Traditional authorities, for 
example, if not given an appropriate role, may see the REDD+ initiative as threatening to their social 
control of their subjects and may seek to undermine the project. At the same time, local employees 
of the Ministry of Forestry may lack confidence in local people to contribute constructively to REDD+ 
activities and/or they may be using their authority over the forest to extract bribes from local and/or 
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outside users. Often, restrictions on extraction of forest products have little impact beyond allowing 
“gate-keepers” to collect “tolls.” Those whose interests are endangered by a more transparent system 
of benefit allocation will resist it, and instead of trying to make incentive-driven models work, they 
may seek to preserve command-based models.

Finally, politics may come into play as attempts are made to identify legitimate beneficiaries and 
allocate benefits. Forests are often political, and denying access and use in the interests of REDD+ 
objectives will be controversial. Forests may constitute contested terrain as between political 
constituencies, such as villages or even much larger communities. As an example of the latter, in 
Liberia the issue of forest ownership and use rights is closely tied to larger issues of citizenship and 
identity, with the peoples of the interior resenting the state’s claim of ownership of their forests and 
the state’s historic reluctance to recognize the legitimacy of their claims. Development partners 
involved in REDD+ need to be sensitive to such conflicts and tensions and try to ensure that they 
are openly addressed rather than swept under the rug to create problems at a later date.

3.6 PROPERTY RiGHTS AS BENEFiTS
Identifying local beneficiaries that need to be involved in REDD+ initiatives also provides insights 
into the benefits that would be meaningful to them. While benefits have typically been thought of 
in terms of compensation, jobs, or services, a further approach is to provide greater security of land 
tenure as a benefit. Secure land tenure is a potential determinant of production of environmental 
services, and more secure rights over land and other resources can be used, in addition to other 
payments, as an incentive or reward for delivery of environmental services. A reward approach is to 
use “conditional tenure” as a form of in-kind payment for environmental services. In a case where 
beneficiaries have not had secure tenure in the resource, tenure may be made conditional upon 
sustainable forest management. This strategy is currently being tested in RUPES sites (Rewarding 
Upland Poor for Environmental Services) in Southeast Asia (http://www.worldagroforestrycentre.
org/Sea/). In the Philippines, in connection with comanagement of protected areas, the PAMB 
(Protected Area Management Board) is issuing “tenurial instruments” to all migrants who have 
occupied land for at least 5 years before the program was initiated (Rosales 2003, 35–45). Gilmour 
and Fisher (2010) argue from the experiences of Nepal and a number of other Asian countries, that 
forest tenure reform to provide local communities with more secure land tenure can both enhance 
sustainability of REDD+ initiatives and provide a major benefit to those communities. Here it is 
important to mention that while it may seem that such a benefit is most suited where there are 
customary claims that are not recognized, ensuring secure recognition of tenure could be equally 
important where property rights are recognized but not enforced.

In some cases, communities strongly sensitized to threats to their land may demand tenure reform 
before they are even willing to discuss REDD+ activities. This may be possible where the land 
concerned is public land, and government can thus create new rights for those communities. In 
other cases, it will be more difficult, and it will often not be possible to deliver security of tenure 
as a benefit at the initiation of a program. It will need to be negotiated at the outset, but also may 
be implemented over the first years of the program. It should be seen not as a substitute for more 
immediate, highly tangible benefits, but as a supplement that can make a major contribution to 
sustainability in the long term.
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Land grabbing, insecure tenure, overlapping claims, and a lack of information on private rights have 
constituted real medium-term impediments to PES (Borner et al. 2010). Some commentators (for 
example, Springate-Baginski and Wollenberg 2010, 3) call for more secure tenure through formal 
legal recognition of local rights to forest, forest and forest products, and rights to shared benefits. 
They reason that people will protect and invest in the forest only if these activities yield direct 
benefits. That is certainly the case, but where legal uncertainties exist that threaten the viability of the 
REDD+ initiative, how can they be conclusively resolved in a satisfactory time frame? Some options 
need to be considered.

Where disputed claims to forest land threaten to delay a REDD+ initiative, resolution of the conflict 
in the courts may not be the optimum solution. Courts are sometimes not respected, or may be 
seen as biased in favor of government and the powerful. In any case, they are usually notoriously 
slow, and appeals can go on for years. Moreover, the decisions that come out of courts tend to be 
winner-take-all decisions that leave one party a clear loser, alienated, and without an interest in the 
success of the REDD+ initiative. This does not bode well for effective enforcement of the REDD+ 
scheme, especially given the quite limited enforcement capacity of many governments.

Legislation on rights and interests in forests can, of course, resolve uncertainties, but such legislation 
is likely to be controversial. Constitutional amendments will usually be entirely impractical, and 
perhaps unwise. Changing key laws, such as the forestry law, may be a possibility, but again may 
take years. In may be possible to enact a law regarding ownership of carbon, but such laws typically 
leave many important questions unresolved. They may simplify the legal position, for instance, by 
vesting such rights clearly to the state or some other entity, but they also invite overreaching. It would 
be unfortunate if they simplified the legal position in order to facilitate REDD at the cost of cutting 
off existing community rights and claims.

A legal option worth exploring is the use of regulations under the forestry law. Many forestry laws 
contain a brief reference to community forestry, an article that may not help much in itself but 
can act as a hook on which to hang a set of regulations that can clarify the rights of communities 
and facilitate identification of legitimate beneficiaries. Such regulations typically require only the 
consent of the minister concerned, and perhaps the concurrence of the Council of Ministers. Of 
course, they cannot alter the law itself or nullify existing property rights, but where the law is vague, 
regulations can be used to clarify it or even fill in the gaps. The key question is whether the minister 
concerned has a clear mandate to issue regulations for the area concerned; this may be based on 
a reference to regulations in the article of the law that mentions communities and their forest use, 
or in an omnibus provision at the end of the statute empowering the minister to issue regulations 
concerning matters covered in the law. If so, then it may be possible to obtain a consensus on a set 
of regulations and have them promulgated within a few months.

To resolve uncertainties, which cannot be resolved through legal changes in a timely fashion, it 
will often be best to resort to negotiated agreements with potential beneficiary communities and 
other entities. In most cases, such agreements will be needed even where the law is relatively 
unambiguous, in order to create clear shared expectations about both process and benefits among 
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the parties. These agreements should typically be three-way agreements between the REDD 
sponsor, the government, and the beneficiary groups. While the parties involved may have quite 
different legal concepts of property and different positions as to exactly what rights exist in the forest, 
the notion of a contract as a mutually binding commitment exists in virtually every legal system. This 
is common ground.

In the context of such negotiations, a community can agree to compromise its own rights in such an 
agreement in return for certain benefits, whereas the state would be potentially liable legally if it did 
so unilaterally. Trade-offs are possible, and if these are fully bargained, involve self-determination,2 
are well-planned, can result in a win–win solution, or at least a solution which all the parties can 
find acceptable.

One way of addressing legal uncertainties about ownership of the land concerned is to provide in a 
contract for “fall-back” solutions, noting the parties’ assumptions about ownership and other rights, 
but acknowledging those assumptions may be upset by later events, and specifying what will happen 
if those assumptions turn out to be wrong. For example, those dealing with commercial concessions 
will be familiar with provisions, such as those in some recent Liberian cases, providing that if land 
included in the concession on the assumption that it belonged to the state was later found to belong 
to someone else, the concessionaire should then be empowered to negotiate with that owner, 
reaching an agreement to redirect revenues from the government to the owner. Alternatively, the 
concessionaire is empowered to insist that the government begin eminent domain (compulsory 
acquisition) processes against the owner, after which the land should become part of the concession.

Contracts that clearly identify interests to be recognized, specify which uses may continue and 
what uses must be foregone, and specify the compensation (whether financial or other) provide 
a remarkably flexible means for addressing the issues around legitimate beneficiaries. In so doing, 
they can frame incentives that create an interest in the part of a wide range of affected communities 
in the REDD initiative, and render enforcement of use restrictions more manageable.

4.1  PROCESS: CREATiNG AND REALiZiNG CLEAR  
EXPECTATiONS ON BENEFiTS

Good process can help reduce the risks inherent in proceeding in a legal environment where 
rights to forest lands and forest carbon are uncertain and multiple stakeholders have significant and 
often competing interests. Where the legal framework governing rights to forest land and carbon 
is ambiguous or incomplete, the processes of creating, supporting, and enforcing the vertical and 
horizontal relationships necessary to implement REDD+ strategies and programs can help create 
a foundation of certainty and predictability. Processes for consultation, negotiation, and capacity 
building at national and subnational levels can help ensure that all necessary parties and their interests 
are identified, that they agree on their respective rights and responsibilities, and that they have the 
capacity to perform their agreed obligations. Processes employed for implementation, enforcement, 
and dispute resolution support the performance of agreements in accordance with their negotiated 
terms and make the consequences of conflict manageable and outcomes predictable.

2  Further discussion regarding the importance of processes involving self-determination and being fully bargained are discussed 
in Rethinking Forest Partnerships (World Bank 2009). For quick reference, the definitions of these terms are mentioned here:

    Fully bargained refers to the need for the sides to really talk with each other before they make an agreement. They should 
talk about what each side needs, discuss options, and reach an agreement that helps all sides.

   Self-determination refers to the importance of all sides entering the project freely, based on their own decision.
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The various processes are employed at different stages and levels of national and subnational 
strategy planning and project design and implementation. Subsequent to the discussion on processes 
for the identification of stakeholders addressed in the previous section, this section discusses the 
processes in sequence; however, they are often ongoing and occurring simultaneously. In the best 
circumstances, the processes will continuously loop back on themselves: consultations at local 
levels will inform national negotiations; experience with program implementation processes will 
inform consultation and capacity building; all processes will suggest new options for structuring 
relationships among stakeholders.

Despite decades of experience with community forest management (CFM) programs and steady 
growth and expansion of forest carbon programs for the voluntary carbon market, reported 
experience with the processes of establishing relationships for and implementing benefit sharing 
plans is limited. Some projects, such as the Juma Reserve in Brazil, have been in development for 
years and have just begun implementation.

To date, forest carbon project experience has largely been developed for the voluntary carbon 
market; projects using national forestland in developing countries have generally been developed 
and managed by international and national NGOs in partnership with governments. While limited, 
the project experience to date is useful. A number of projects are using a combination of CFM 
legislation and project-specific negotiated contracts to create the legal foundation for afforestation/
reforestation and avoided deforestation projects. Projects currently in development are experimenting 
with contractual structures: the government of the Democratic Republic of Congo (DRC) and 
Conservation International are negotiating for conversion of a 485,000 timber concession into a 
conservation concession with a steady revenue stream to the government. The project plans to pair 
the concession with a negotiated community conservation agreement with the forest communities 
with customary forest-use rights (African Development Bank 2010).

4.1.1 Consultation Processes
Consultation processes are the most fully realized of the processes given the widespread recognition 
of their importance in ensuring the informed involvement of national stakeholders, particularly 
forest-dependent communities, and stakeholder participation in establishment of REDD+ initiatives.

For REDD+, there are various guidelines for ensuring engagement of indigenous peoples and 
other forest communities in these programs (e.g., UN-REDD Operational Guidance 2009, Forest 
Carbon Partnership Facility 2009 guidelines); Verchot and Petkova (2009) note the need for similar 
guidance on benefit sharing systems. The processes applied to the two activities can usefully be 
linked in order that identification of stakeholders includes analysis of their rights and interests, which 
will inform the selection of project partners and the creation of benefit-sharing plans.

In this context, it is important to recognize the extent of cultural diversity. That diversity may be 
considerable, even within a single project area. Forested areas are often buffers between different 
ethnic groups, and forest-dependent communities can be diverse. For example, there may be 
well-established local communities at the forest edge; villages of people who have recently come 
from elsewhere and squatted on the forest fringe to clear land for cultivation; groups who have 
recently established themselves deep in the forest to avoid conflict; and communities of indigenous 
forest-dwellers for whom the forest has deep cultural meanings. Some groups, for instance, some 
indigenous peoples in Latin America, may be strongly sensitized to threats to their land, and may 
refuse to even discuss REDD+ activities without clear guarantees of their tenure security. A one-size-
fits-all approach to consultation with these forest-dependent communities may not be possible and 
this should be taken into account in designing consultation processes.
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The emphasis of the consultations will vary depending on the stage of the REDD+ process. As national-
level planning weighs different REDD+ options, the consultation process shifts from identification 
of all potential interests to identifying the parties needed to execute various options and creating 
the necessary vertical and horizontal relationships among the parties. That shift, while resulting 
in narrowing the number of stakeholders to those who will be necessary to implement projects, 
requires a simultaneous broadening of perspective. However, as planners consider REDD+ strategy 
options and program development, the processes broaden the approach to consider stakeholders 
as project partners with the authority to contract for benefits in exchange for performance.

As planners narrow options for national strategies and define the functions needed to implement 
the strategies, the legal framework analysis and identification of stakeholders and their rights and 
interests described in the previous section can assist with selection of necessary and desirable 
parties. Understanding the nature of the rights exercised or asserted by identified parties and the 
basis for those rights is a necessary step in order to determine whether the rights are sufficient for 
the project or new rights must be negotiated.

For forest carbon projects, in addition to identifying existing rights to land and natural resources, 
project developers will want to identify the various types of carbon the project may produce (for 
example, sequestered carbon, carbon sinks, and carbon credits) and who holds those rights under 
the applicable law, to the extent ownership status can be determined. That legal assessment will form 
the foundation for the development of contracts between parties for the sale of carbon products and 
equitable benefit distribution (Takacs 2009) — is it not the legal assessment of land and use rights.

Conservation International’s (2010) evaluation of 12 of its forest carbon projects worldwide found 
that projects generally had between 5–11 partners, with 3–5 core (implementing) partners working 
at the local level and 2–7 extended partners at national, regional, and local levels. The REDD+ 
strategy options included in the FCPF’s R-PPs and UN-REDD’s National Joint Programme (NJP) 
proposals generally suggest frameworks that will likely involve several national, regional, and local 
government bodies, a national-level financial entity, such as a trust or foundation, one or more levels 
and types of project management and support, and one or more levels of community organizations.

As specific ecological areas are considered, project planners often distinguish between project areas 
where carbon will be measured and larger project zones, which have the potential to impact or be 
impacted by activities in the project area, including leakage. The most useful socioeconomic analyses 
extend to communities in both proposed project areas and project zones. Forest carbon projects 
most typically consider communities within planned project areas, those adjacent to project areas, 
and communities regularly using forest resources in project areas as stakeholders and potential 
beneficiaries (Fauna & Flora International and Carbon Conservation 2007; Wildlife Conservation 
Society 2008). Some, such as developers of the Rimba Raya REDD project in Indonesia, recognize 
ties between communities internal and external to project areas, such as communities linked by a 
major river that serves as the main transportation and trade route (Infinite Earth 2010). In Brazil, the 
information collected in the socioeconomic assessment for the Juma Reserve project caused project 
developers to extend the Bolsa Floresta (Forest Allowance) benefits program to communities north 
of the project areas with significant ties to internal communities in order to avoid conflict and support 
existing social and business relationships (Fundacao Amazonas Sustentaval 2010).

Social cohesiveness of community groups has been a factor in the success of forest carbon projects 
(Conservation International 2010). Socioeconomic assessments that include evaluation of the 
prospects for communities to engage in the collective action needed to limit resource depletion (or 
degradation) help narrow choices for project zones, particularly at the piloting stage. Communities 
favorably disposed to operate collectively are those with shared perceptions of resource salience 
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and scarcity, common understanding or shared visions of the forest, trust among group members, 
de facto local autonomy or external support for local decision making, and a history of collective 
action (Poteete and Ostrom 2002; Gibson 2001). Within identified zones, the project may carve 
out subsets of core participants and beneficiaries from larger groups. In Madagascar’s Makira Forest 
Reserve, project planners distinguished between groups actively using forest resources and others 
in the same local administration unit who did not generally access the forest or use forest resources. 
The project helped establish a new local organizational structure in order to control forest use, 
promote stewardship, and prevent freeloaders (Wildlife Conservation Society 2008).

As partners are identified, continued analysis of interests helps to identify the range of perspectives 
and interests within groups. In China’s Yunnan Province, forestry projects recognized that local 
government reliance on timber revenues was at odds with central-level forest conservation directives; 
both interests had to be accounted for in project planning (Veer et al. 2001). Equally important is 
acknowledging the potential range of interests within a group at the same level. Women and men, 
different ethnic and religious groups, and younger and older community members may use forests 
differently. In Ethiopia, application of the Bank’s operational policy on involuntary resettlement 
required planners of a CDM forest regeneration project to identify persons adversely affected by 
the planned closure of a communal forest and provide appropriate mitigation measures. From 
among hundreds of families with diverse livelihood strategies, the project identified 50 landless and 
women-headed households who were totally dependent on the communal forest and designed a 
number of measures, such as priority access to in-kind benefits, targeting those groups (Humbo 
2009).

As the process identifies the entities necessary to implement the country strategy, areas for 
organizational development emerge and consideration is given to how they will operate effectively 
within the project. As noted in the previous section, groups need to have a legal identity in order 
to enter into contracts enforceable under the formal law (Bruce 1999). National law will dictate 
what organizational forms are necessary for entities to earn income, serve as carbon brokers, 
and hold trust funds. At the local level, community-initiated organizations tend to be among the 
most representative and accountable, but may lack necessary legal authority to perform necessary 
functions (Shackleton et al. 2002). In Nepal, for example, if forest user groups (FUGs) want to 
operate as a business entity with the right to enter into contracts enforceable under the civil law, they 
must form and register themselves as cooperatives (Pandit et al. 2008).

At the local level, the authority of existing local institutions (for example, local government, informal 
customary institutions) may be extended to include forest carbon projects. Strengthening and 
expanding the authority of existing organizations may be preferable to developing new project-
oriented organizations, which can take time to establish, create parallel systems that dilute authority 
and cause confusion, and have a tendency to stagnate without long-term external support (Springate-
Baginski and Wollenberg 2010). Existing local institutions, such as village committees, can take 
advantage of established structures with social legitimacy (Peskett et al. 2008). In the Lake Singkarak 
area of Sumatra, the Rewarding Upland Poor for Environmental Services (RUPES) program created 
environmental management bodies within the traditional village level authority, the nagari. The 
project took advantage of the system’s parliamentary body that included elders, religious leaders, 
intellectuals, and often a women’s group and group representing village youth. The system was also 
federated, providing a regional network for sharing experience (Leimona et al. 2006).

Use of existing organizations can, however, also perpetuate entrenched hierarchies and biases 
and may be susceptible to control by the politically powerful and elite. Projects adopting social 
responsibility agreements (SRAs) as a method of addressing local community interests often 
negotiate their terms with traditional leaders, with no requirement of community participation. There 
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may be no mechanism for ensuring leaders adequately represent community interests, and separate 
development committees may be better suited to support equitable benefit sharing (Ayine 2008).

Existing governance structures may also be ill-suited to forest resource management, as project 
planners found in developing the Makira Reserve project in Madagascar. The existing community-
level administrative unit was too large; in several areas the unit contained both forest-dependent 
villages and those that used no forest resources. The project’s new organizational structure reflected 
actual forest use in order to ensure that benefits flowed to those whose current use of the forest (for 
example, benefit stream) was most impacted by the project (Wildlife Conservation Society 2008).

4.1.2 Negotiation Processes
The beneficiaries identified through the above process will influence the structure and nature of 
the negotiations needed. Negotiations do not, and should not, occur in a normative vacuum. The 
sponsors of the REDD+ initiative, whether public or private, must, in order to avoid reputational 
risk, come to the table with a clear set of fairness standards and a determination that they should 
be honored in the particular case. The World Bank safeguard policies can provide guidance, as can 
the Principles on Responsible Agricultural Investment (RAI) recently developed in collaboration by 
several major donor agencies (http://www.responsibleagroinvestment.org/rai/node/256).

The task is to understand how fairness principles can be realized in the case at hand, in all of its 
local complexity. National law provides a framework, a skeleton, with which the project must work 
to realize those principles. The negotiation process puts flesh on those bones, but because there 
are vast discrepancies in power and knowledge among the parties, those negotiations and their 
outcomes must be held to clear standards. To avoid reputational risk and to ensure sustainability of 
the initiative, the sponsor must be actively involved to ensure those principles are observed. National 
governments are interested parties who share in benefits, and the REDD sponsor needs to be 
proactive in ensuring that benefits are fairly allocated and reach those on the ground. The processes 
used to establish the relationships necessary to implement a forest carbon project can help give 
the clarity, legal foundation, and social legitimacy to the project. Negotiation processes can enhance 
the enforceability of the agreements of project partners and reduce risk of nonperformance and 
unintended consequences. Negotiation of standard contract provisions, including statements of 
the applicable law and rights and responsibilities of the partners, compliance requirements and 
procedures (for example, registration, creation of management plan, monitoring), benefit sharing, 
penalties, and triggers for renegotiation create structure for the discussions of the parties, help 
manage expectations, and foster a sense of predictability and security (Katoomba Group et al., 
2008).

Particularly in pluralistic legal environments, partners may come to a project recognizing different legal 
systems and principles. Some may not be familiar with formal law and have little or no experience 
with legal principles applicable to business entities and financial systems. Many may be comfortable 
with customary law, but the customary system may not include desirable principles (for example, 
nondiscrimination and equity) and may not be fully articulated and thus not fully understood by 
all partners. Negotiation of project contracts creates an opportunity for the partners to discuss the 
applicable legal framework and agree on legal standards and the rights and responsibilities of the 
parties with relation to those standards.

Where compensation is involved, negotiation of values will often be challenging. This will be 
particularly true in relation to assessing the value of customary rights and opportunity costs (foregone 
use). There will often have been no market in customary rights, so normal valuation approaches 
are not useful. Where customary rights are to be conclusively lost by a community, it may be 
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possible to look to the value of comparable land in the vicinity, which is held under marketable 
titles, correcting as appropriate. Where market values for land rights are not available, opportunity 
costs are sometimes used as a surrogate, but this approach to valuing a perpetual customary right 
often has a time horizon that results in undervaluation of the potential future uses. Where a loss of 
use is asserted, which is not grounded in a perpetual right, estimation of opportunity costs with a 
fairly generous time horizon, on the order of one or two generations, may be appropriate. Projects 
that allow reassessment of costs over time and produce continuing steams of economic benefits 
rather than one-time payments will usually be more effective in sustaining community support for 
the REDD initiative.

In addition to recognition of the existing legal framework, a country’s REDD strategy may include 
national objectives, such as pro-poor and environmental perspectives, and project principles targeting 
local issues, such as a prohibition against certain land uses or prioritization of benefits to widows in 
a postconflict environment. In the Makira Forest Project in Madagascar, project contracts included a 
negotiated statement of project law that the partners developed to address the local conditions and 
threats to the forest. The partners also negotiated and agreed to a set of penalties for noncompliance 
with the legal framework and procedures for enforcement (Wildlife Conservation Society 2008). 
The process of negotiating project contracts that includes the partners’ express recognition of the 
governing law creates an opportunity for shared understanding of the legal framework for the project 
and the relationships among the project partners.

Where a project brings together multiple parties with different rights, interests, levels of sophistication, 
and experience with legal systems, a tool may be helpful to organize and guide the negotiation 
process (see box 4.1 below). Regardless of the process used, identification of rights to the land and 
other natural resources on which the project performance depends is a key component (Gombya-
Ssembajjwe 1999). The rights relied on for performance of project activities must be consistent with 
legal framework and within scope of the authority of parties to the contract to provide security and 
avoid challenges (for example, ultra vires action) (Takacs 2009). In some cases, negotiations may 
lead to identification and reliance on certain rights that may conflict with subsequently recognized 
rights (Elson 2010). The possibility can be recognized within the contractual terms as a condition 
triggering renegotiation (Takacs 2009).

Some forest carbon projects, such as those created under the Plan Vivo standards, focus on 
individuals with control over one or more individual plots. Plots are either owned under formal law or 
are individualized plots of communal land, and contracts are generally entered into by self-selected 
individuals within targeted communities (Plan Vivo 2008). In Mexico’s Scolel Te project, for example, 
2,000 small landowners entered into individual contracts with a trust for the purchase and sale of 
carbon sequestration services over an 8-year period (Ambio 2006); in a project begun in Tanzania 
in May 2010, 24 communal landholders are engaged in agroforestry and avoiding deforestation 
projects (Vi Agroforestry 2010). These types of individual arrangements can carry high transaction 
costs, which can be reduced through reliance of established project structures, use of form contracts 
with a range of selected standard terms, local contract administration, and bundling at regional and 
national levels (Plan Vivo 2008; Katoomba Group et al. 2008). Experience with different project 
environments will help identify those terms usefully standardized. Even with standardized terms, 
some selection of options should be contemplated in order to help tailor agreements to different 
contracting environments (Katoomba Group et al. 2008). Flexibility will be particularly needed in 
certain elements, including frequency of payments or revisiting prices (World Bank 2009).

The individual contracts directly reward individual performance, and programs tend to be highly 
controlled in development and delivery. The programs are, however, limited in their reach because 
they often rely on self-selected landholders who tend to be those with larger landholdings and higher 
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social status (Jindal 2008). The contracts are less open to individual negotiation to address specific 
circumstances. The commitment of a community-oriented partner may be necessary to extend the 
contracts and benefits beyond that constituency to include less powerful and more marginalized 
community members, such as women and ethnic minorities. In some Plan Vivo locations, such 
as the Sofala Community Carbon Project in Mozambique and Trees for Global Benefits Project in 
Uganda, project documents suggest future expansion of activities to include reforestation of adjacent 
national parkland, but information about how the expansion will be structured is not yet available 
(Envirotrade 2010; Environmental Conservation Trust of Uganda [Ecotrust] 2009).

Projects may require multiple contracts to address local rights to natural resources, in addition to 
ongoing performance of forest management and conservation. The Noel Kempff Project to conserve 
and expand a national park in Bolivia for carbon sequestration required negotiations with companies 
holding logging concessions and a couple of landowners. The parties had different rights and 
interests, there was no continuing quid pro quo or need for obligations to align, and each agreement 
was separately negotiated and performance concluded with cancellation of the interest and receipt 
of payment (Robertson and Wunder 2005). In most carbon projects, however, performance will 
likely require the coordinated efforts of several different parties and the contemplated performance 
will take place over a substantial period of time with ongoing benefit streams. Another challenge in 
working with multiple contracts is making sure that contracts are consistent with one another. This 
will be facilitated if they are all negotiated within a single contractual framework. The Madagascar 
project reviewed in the “Consulting Experience: Good Practice Examples” section (chapter 5 of 
this paper) involved an “umbrella agreement” within the framework of which other contracts were 
negotiated.

BOX 4.1. NEGOTiATiNG WiTH 4Rs

The planned Mount Cameroon community forestry project in Bimmia Bonadikombo was developed in a 

complex social environment. The community was partially periurban, included a large number of immigrants, 

absentee traditional leaders with waning authority, urban elites with ties to the land, and a relatively weak 

government. The community lacked integration; there were no controls over forest access and conflict 

was common. The project developers used the 4Rs tool. Stakeholders met separately to identify their 

rights and responsibilities, the revenues (benefits) they received from the forest, and the relationships 

between various stakeholders. Groups developed a vision for the future, gaps between the current status 

and future vision, and recommendations for actions. The stakeholders reconvened as a group to review 

their individual findings and develop a benefit sharing mechanism. Had they tried to develop a benefit 

sharing arrangement without the 4Rs analysis, participants believe that they would have deferred to 

the project’s Operations Committee, or made decisions that discriminated against some forest resource 

users and ignored traditional responsibilities. The process helped the Operations Committee members 

perceive themselves as brokers for a community forest versus representatives of certain interests, and 

planners credit the process with helping to address weaknesses of local government constructively, with 

the project and committee ultimately assuming more responsibility. The process helped stakeholders 

recognize how the 4Rs are related, such that as the project was implemented, stakeholders understood 

how changing one element, such as adding a responsibility, will impact other elements.

Source: Tekwe and Percy 2001.
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It needs to be remembered that contracts cannot change the law but must comply with it, and 
only affect the parties which sign them. Thus, including all interested stakeholder groups in their 
negotiation and signing is important. The level of detail and formality may, however, be quite 
different. Ultimately, the objective of the contract is to create mutually understood expectations, 
and in dealing with local communities, this can as a matter of communications often best be 
accomplished by shorter, simpler contractual instruments. Honoring local customs connected with 
the creation of obligations can reassure local communities. The content of the contract will either 
reflect the existing organizational and institutional framework for carbon projects or, in countries with 
little or no experience, adumbrate the organizational structures and institutions necessary to deliver 
the project outcomes. The contractually adopted procedures will not be binding on nonparties, and 
consideration should be given whether to try to bind nonparties through amendments to existing 
contracts (for example, concessions and leases), separate project documents, or local legislation.

All negotiations have the potential to end in impasse. In some cases, a new approach may resolve the 
problem (see box 4.2). A watershed protection project in Bolivia required cooperation of upstream 
and downstream communities that had never worked together and did not have a relationship of 
trust, which the negotiation process alone was unlikely to create regardless of time devoted. In order 
to reach an agreement, the implementing NGO, Fundacion Natura, ultimately became a party to 
the contracts and purchaser of the environmental services (Greiber 2009; Robertson and Wunder 
2005). In other cases, sticking points might be able to be addressed with provisions that assign risk 
in certain circumstances, or the topic relegated to a committee without compromising achievement 
of a general agreement.

Deferral of agreements regarding benefit sharing may, however, be at some peril. Local communities 
were intended beneficiaries of government carbon revenue in the Noel Kempff project in Bolivia, 
but they were not parties to the project contract. The government and donor agreed that the 
government would use 59 percent of its share of revenue for the sale of emission reductions for 
a variety of purposes, including community development. However, the contract did not require 
the government to commercialize its share of the emission reductions or to spend any particular 
amount of revenue received on local community development. More than a decade into the 
project the communities had not received any benefit from the carbon revenue, donor-financed 
development programs have ceased, and the opportunity costs of avoiding deforestation continued. 
The donor was able to reopen negotiations with the government to try to resolve the issue (The 
Nature Conservancy 2009).

BOX 4.2. FACiLiTATiNG NEGOTiATiON

Various types of assistance can help reduce the time needed to prepare parties to engage in negotiations. 

Scientists, lawyers, and people skilled in negotiation techniques can assist communities and NGOs 

with technical information, and independent facilitators can help ensure that all stakeholders are 

participating (Ayine 2008; Mayers and Vermeulen 2002). In Cameroon, the project planners helped ensure 

meaningful participation of the marginalized Bagyeli population by visiting their communities prior to the 

negotiations, helping the group map the forest areas they used, previewing topics for the negotiation, and 

holding community discussions to help inform representatives of group opinions. At the negotiations, the 

project developers provided the group’s representatives with a bilingual facilitator whom they trusted and 

engaged a local church group that had worked with the community to provide support during their visit 

(Lescuyer et al. 2001).
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4.1.3 Capacity-Building Processes
Uncertain legal capacity, lack of relevant knowledge, and poor or absent management structure 
and skills can work against the identification of legitimate sellers and their meaningful participation 
in negotiations and implementation of carbon projects. Capacity-building processes for negotiation 
of benefits should begin very early and are best carried out by NGOs with a strong commitment 
to rural livelihoods. Parties lacking understanding and confidence in their legal rights are less likely 
to assert them and more likely to abdicate responsibilities attendant to those rights. Devolution of 
authority to local levels, or from central and local governments to communities, may be unsuccessful 
(Paudel and Vogel 2008). Local governments and communities lacking capacity may lose control 
over natural resources, project development, and project outcomes and benefits. A lack of capacity 
for conflict-management strategies can exacerbate problems and prevent projects from righting 
themselves. Instead of engaging in constructive renegotiation, those adversely impacted (usually the 
poorest) tend to disengage from the project, defeating poverty alleviation objectives and allowing 
projects to continue to produce inequitable results (Acharya and Yasmi 2008).

Several forest carbon projects have created new organizational structures at local levels in part to 
respond to the lack of existing institutional capacity and build capacity within those structures that are 
present. The federated system of community forest management groups created in Madagascar’s 
Makira project set up a structure for receipt of general capacity building and site-specific technical 
assistance while also establishing a knowledge-sharing system among group representatives that 
allowed for larger-scale planning. The project was designed to utilize local government offices for 
forest use planning and enforcement, helping to integrate the structures and build capacity within 
the local government for natural resources management (Wildlife Conservation Society 2008).

Forest carbon project contracts also serve as mechanisms for capacity building. The process of 
negotiating agreements with the Department of Environment and Natural Resources (DENR) in 
the Penablanca Protected Landscape and Seascape project required upland farmers to identify 
their interests in farm lots and exchange a commitment to engage in certain land uses to obtain 
documented use rights. The negotiated contracts also contained promises for capacity building: 
in exchange for the upland farmers’ commitments to join farmers’ associations, engage in certain 
farming practices, and pay a percentage of profits to a reserve fund, project partners, DENR, and 
Conservation International Philippines committed to provide upland farmers with technical assistance 
for agroforestry and avoiding deforestation techniques and help to form farmer associations (Toyota 
Motors 2009).

Achievements of community forest management have suffered from isolation of projects and lack of 
information sharing, despite establishment of some networks, such as FECOFUN in Nepal, designed 
for knowledge transfer. In Botswana, CBOs with understanding of community functioning and local 
practices often partner with joint venture partners, who bring financial and enterprise management 
expertise to the projects. The projects often benefit from the separate inputs of the partners, but 
the skills and knowledge are not effectively transferred between organizations. At project end, 
the partners are still dependent on the other for its expertise (Arntzen 2006). The CDM project 
in Humbo, Ethiopia sought to avoid such a result by planning for a district-level Farmers’ Union 
Cooperative to take over the position of the NGO, World Vision Ethiopia, as project manager and 
carbon broker in 2012 (Humbo 2009). The Plan Vivo model for carbon financing projects assumes 
rapid transfer of responsibility for project management from project developers to local communities 
(Plan Vivo 2008).

The sheer number of case studies and reports identifying the importance of capacity building for 
success in community forestry projects suggests that the problem is not in recognition of the need 
but effective delivery. Community forestry is a knowledge-intensive process. Successful capacity 
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building takes time (see box 4.3), requires significant external investment, and is constantly evolving 
in relation to changing needs of a project and developing capacity (Brown et al. 2002). In areas of 
Nepal, field-level forest department officers have not kept pace with the FUG needs for technical 
information, are not advised of the specific activities of the FUGs they support, and are often ill-
prepared for the trend toward increasingly participatory forest management. The program provides 
for the field-level officers to support the FUGs, but they often lack the capacity to perform their 
intended functions (Springate-Baginski et al. 2003).

In some cases, additional barriers must be overcome. In the Parbet District of Nepal, most of the forest 
group members expressed no interest in learning about management of financial systems (Paudel 
and Vogel 2008). The ability to create and maintain a transparent financial system required, as an 
initial matter, understanding and addressing the causes of the lack of interest or finding alternatives 
to the planned management of the financial system. In the same district, NGOs were unable to 
work directly with female community members without obtaining their husbands’ permission. When 
they were successful, the NGO workers found their work with women and lower-class communities 
limited their effectiveness working with higher-caste men (Paudel and Vogel 2008).

Carbon projects add additional complexity to the already significant issues in capacity building 
because carbon projects are inherently output oriented, requiring reliable monitoring to support an 
abstract concept in an environment of uncertain legal rights (Wertz-Kanounnikoff and Kongphan-
apirak 2009). The number of technical skills and competencies that will be required to implement 
carbon projects successfully—including forest inventories, biodiversity assessments, measuring 
and monitoring skills, and means of making the information accessible—is growing larger as the 
field develops (USAID 2002; Gilmour and Fisher 2010; Karky and Skutsch 2009) In some areas, 
however, advances in technology are also making capacity building at the local level easier. In 
the Handei Village Forest Reserve in Tanzania, members of the Village Forest Committee with 
modest levels of formal education (up to standard 7) are using hand-held computer technology 
to conduct carbon assessments (Skutsch 2004). Vietnam’s plans for REDD+ include recognition 
that participatory monitoring has multiple benefits, including building community understanding of 
the program, increasing transparency, and creating a culture of questioning and assessment that 
supports development of a learning environment (GTZ 2010).

Early experience with carbon projects designed for the voluntary market reveals a specific need for 
technical legal assistance. Lack of knowledge of the legal framework and land tenure rights were 
among the top areas identified by 12 project managers as inhibiting project progress (Conservation 
International 2010). The legal framework relating to carbon in most developing countries is 
nonexistent or in the development process, and as noted in the previous section, even experienced 
practitioners can be uncomfortable analyzing customary rights. In many cases, both formal and 
customary rights are unclear, and new and potentially experimental legal structures and relationships 

BOX 4.3. iMPORTANCE OF CAPACiTY BUiLDiNG

In the Juma Reserve RED Project in Brazil, the capacity-building plan envisions ongoing programs for all 

community members, school courses, training for those serving in leadership positions, and engagement 

and training of various groups of volunteers to perform community and environmental development 

tasks (Fundacao Amazonas Sustentaval 2009). Studies of Nepal’s community forestry program identify 

consistent, continuing postformation support for FUGs by forestry department staff as a condition for 

success (Springate-Baginski et al. 2003).
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are being formed. Legal skills and knowledge will be particularly necessary to ensure that local 
communities are able to negotiate with confidence with governments, investors, and intermediaries 
(Peskett et al. 2008).

Legal experience with contracts and negotiation can help communities identify options for handling 
potential risks and protect against inequitable agreements. Efforts to make legal information relevant 
to carbon projects accessible to governments, NGOs, communities, and practitioners are evident: 
organizations such as Katoomba Group are creating databases of form contracts, complete with 
guidelines for negotiation and straightforward explanations of legal provisions (Katoomba Group et 
al., 2008; UNDP and EcoSecurities, 2007). As with capacity-building information in general, legal 
information may benefit from dedicated delivery mechanisms. In Mozambique, FAO supported 
the development of the Centro de Formação Jurídica e Judiciária (Centre for Juridical and Judicial 
Training, CFJJ) within the Ministry of Justice, which actively engages in capacity-building activities, 
including providing legal assistance to communities exercising their rights to delimit and develop 
customary land (Tanner 2008). A similar model could be developed at a national or international 
level to house legal support for communities engaging in carbon projects.

A common recommendation from community forestry experience is the need for development 
of organizational, management, and general business skills. Communities often need assistance 
with how to operate collectively, to develop or refine an appropriate governance structure, develop 
autonomy or appropriate relationship to other project participants (especially the government); 
how to obtain and disseminate information, handle distribution of benefits, and address incentive 
problems associated with common pool resources (Poteete and Ostrom 2002). Communities also 
often lack the skills for business planning and operation, including finance and accounting, market 
analysis, complex decision making, and recordkeeping necessary to execute a business plan (Elson 
2010). Leadership experience may also be absent among some groups. In the Bhodkhre CFUG in 
Nepal, project staff’s strategy to address elite domination of decision making by simply requiring 
elites to limit their participation in group discussions was ineffective: nonelites did not have the 
confidence and leadership skills and capacity to speak up (Paudel and Vogel 2008).

Working with and through communities is a slow and intensive process and results are often a 
long time coming (Arntzen 2006). Capacity building needs to begin early and continue through 
negotiations and implementation. Some investments, while initially significant, will bring value for 
decades. In Brazil, over 120 scientists, local forest groups, farmers, and communications experts 
collaborated on production of a manual providing market data, ecology, production methods, 
nutrition, and traditional knowledge for 30 widely distributed tree and palm species (Shanley and 
Medina 2004). Some carbon projects are building in planned transfer of operational control to local 
communities on a certain date, creating additional motivation to ensure that capacity building is 
prioritized, ongoing, and effective (Plan Vivo 2008; Admasu and World Vision Ethiopia 2009).

4.1.4 Implementation Processes
Early experience with the implementation of forest carbon projects has exposed many of the same 
challenges various community forestry projects have grappled with, including unfair allocation of 
benefits, elite capture, poor or uneven enforcement of rules, national or district regime change 
and policy instability, unrealistic expectations, project fatigue, and lack of government coordination 
(Atmadja and Wollenberg 2010; Corbera and Estrada 2010; Springate-Baginski and Wollenberg 
2010). Some of the challenges have been traced to rapid implementation and growth of programs, 
neglecting critical foundational work, such as awareness and capacity building. A rush to expand 
community forestry in Nepal led to inaccurate identification of forest users, lack of community 
participation in preparation of governing documents, and minimal awareness of basic community 
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forestry concepts. The weaknesses in the FUGs created under pressure continue to limit their 
effectiveness a decade later (Springate-Baginski et al. 2003). In other projects, the complexity of 
carbon measurement and monitoring requirements overshadowed social and institutional aspects, 
which received inadequate attention (Springate-Baginski and Blaikie 2003).

Processes such as identifying forest boundaries and zones, demarcating communal land, and 
memorializing community forest management rights in written agreements help reduce risks 
inherent in pluralistic legal environments by clarifying the legal rights and authorized uses of 
specific groups of individuals to identifiable areas. Two Plan Vivo projects, the Sofala Community 
Carbon project in Mozambique and the Emiti Nibwo Bulora project in Tanzania, use communal 
forestland. An initial step in project implementation is the delimitation of the land and registration of 
communal land rights under the formal law of those countries. In both cases, the formal law granted 
communities rights to the communal land; the process of demarcating the land built awareness of 
rights within the communities and gave notice of the rights to third parties, including government 
actors (Envirotrade 2010; Vi Agroforestry 2010).

Application for and receipt of community forest management rights under CFM laws has had similar 
effects. Several projects, including the Ulu Masen project in Aceh Province, Indonesia, the Sierra 
Madre Biodiversity Corridor project in Quirino, Philippines, and the Aberdare Range Small-Scale 
Deforestation Project in Kenya, rely on long-term community rights to use and manage specific 
forest areas as a legal foundation for the project. Rights to the carbon are either vested in the 
community by written agreement, transferred to the community, or contracts allocate certain 
benefits from the sale of state-owned carbon offsets to the community. The process of mapping 
forest uses and preparing forest management plans builds awareness of community forest uses 
and rights, both within the community and with external actors. The process of establishing forest 
zones and community management associations gave communities in Makira the authority to 
exclude outsiders and prohibit certain land uses, such as tavy (slash and burn agriculture), that were 
identified as threats to the forest (Wildlife Conservation Society 2008).

Other implementation processes, such as effective techniques for communication and decision 
making, can help address managed vested interests and political realities inherent in forest resource 
programs. In its project design document (PDD), the Rimba Raya REDD project in Indonesia 
recognizes established community communication patterns as one of the potential barriers to 
project benefits reaching poorer households. Project partners often solely communicate with village 
heads or a project representative; particularly over the course of a project, information may not 
reach all community members and mechanisms for encouraging and recording feedback may break 
down. The project planned to create a second avenue for communications in order to ensure 
project information reached all community members, and their input was received before significant 
decisions were made (Infinite Earth 2010).

Effective processes for community decision making have been critical to the success of community 
forestry projects. Decision-making processes in a majority of Nepal’s FUGs are weak and not 
completely inclusive. Committees dominate decision making in many of the FUGs, and procedures 
designed to support community input and transparent decision making, such as frequent group 
meetings, may not operate as intended. Project governance structures may replicate village 
hierarchies that support elite interests (Malla 2000; Barrow and Mlenga 2008). Meetings may 
reinforce existing power bases and burden poorer members. Tribal and lower caste members of a 
forest user group in Baghmara, Nepal, stopped attending group meetings: the meetings were long 
and required members to lose a day’s wages; the agenda was set by an executive committee prior 
to the meeting and not subject to change; some decisions were made by the committee without 
consultation; and, when input was allowed, it was often ignored. The weaknesses of the system 
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for community input into decision making led to the adoption and continuation of an inequitable 
benefit plan (Parasai 2006).

Successful projects are able to adjust to problems arising in the course of implementation, often 
making alterations to the means by which governing bodies operate. In Parbet District, Nepal, the 
Bhodkhore forest user group, which had struggled with elite capture of benefits, decided to reformulate 
its executive committee every 2 years, a cycle that gives some stability to project governance but 
keeps the committee accountable to the membership and allows opportunities for relatively frequent 
corrections to imbalances in representation (Paudel and Vogel 2008) (see box 5.4).

Successful projects plan for both natural evolution and unanticipated changes by continuing 
processes of consultation, negotiation, and capacity building, and adopting procedures that allow 
for adjustments to contract terms and project plans without significant expense or delays. Initial 
procedures may prove to be too costly or time-consuming in practice, such as the requirements 
for detailed plans and high forest permit fees in Mexico that effectively excluded lower-income 
participants (Merino-Perez and Segura-Warnholtz 2005). Early adjustments to program plans may 
be necessary. Ongoing monitoring of benefit programs will help to ensure that they are tied to 
performance and incentivizing behavior (Wertz-Kanounnikoff and Kongphan-apirak 2009). In a 
Honduras forest conservation project, the benefits the community could achieve through authorized 
forest activities proved to be too small in relation to foregone benefits; members of the community 
resorted to illegal logging (Global Witness 2009). In Bolivia, the Los Negros-Santa Rosa watershed 
protection project modified its benefits payment scheme and adjusted penalties for noncompliance 
in the course of implementation to allow experience to continually inform the project (Greiber 
2009). Programs governed by long-term inflexible plans will be unable to respond to rapidly 
changing conditions, locally and in the forest carbon field, in general.

Experience with natural resource management projects suggests that despite structural efforts to 
devolve authority to local communities and government bodies, central governments will exercise 
some level of substantive control over the forest resources (Shackleton et al. 2002). To some extent, 

BOX 4.4. ADDRESSiNG AN UNEQUAL BENEFiT SYSTEM

In Nepal, some level of inequity within forest user group committees (CFUGs) has been found to be relatively 

common: an executive committee governed by higher-caste men often manages the CFUG, and women, 

lower caste, and poor have less decision-making authority and receive a smaller share of benefits relative 

to their needs. One technique the Adaptive Collaborative Management of Community Forests Project used 

to address the issue was reintroduction of tole (hamlet)-level subgroups of members who lived in close 

proximity, freely interacted on a regular basis, tended to be of same caste, and had fewer barriers to 

participation (although women needed to be encouraged). The tole-level committees and action groups 

formed around particular issues (for example, antiencroachment) and activities (for example, forest 

product distribution) served as platforms for generating input. The project also created self-monitoring 

processes, including a process to check the level of individual participation and contribution against 

individual benefits received, and adopted a systemic analysis approach for consideration of new projects. 

The project resulted in increases in the equitable distribution of benefits, income generation, sustainable 

forest management, and information flow.

Source: Dev et al. 2003; McDougall et al. in Fisher et al., 2007).

34 IDENTIFYING AND WORKING WITH BENEFICIARIES WHEN RIGHTS ARE UNCLEAR

REDD_Part II.indd   34 25/02/12   4:25 AM



central control over carbon projects is consistent with state ownership of forests and the likelihood 
that many countries will establish national entities, such as Brazil’s Fundacao Amazonas Sustentavel 
(FAS) and Costa Roca’s Fundo Nacional de Fianciamento Florestal (FONAFIFO), to manage carbon 
programs. However, the steady degradation and loss of forests under state control resulted in the 
acceptance of the need for increased community participation in forest management (Brown et al. 
2002). That conclusion is considered even more valid given the additional pressure from outside 
interests responding to the growing carbon market (Takacs 2009).

Organization structures can create or reduce the potential for conflicts of interest and opportunities for 
corruption in implementation of projects. In Vietnam’s 661 Forest Protection Program, state-owned 
companies (SOCs) and Protected-Area Management Boards (PAMBs) contract with households 
for forest protection, monitor household performance, and monitor benefit distribution. Reports of 
violations result in reductions in budget allocations, creating a conflict of interest that disincentivizes 
accurate forest monitoring and increases incidents of bribery. The program suffers from significant 
discrepancies between contract terms, forest activities, and payments made to households. The 
country’s new Payment for Forest Ecological Services pilot in Son La Province appears to have 
addressed the conflict of interest by assigning monitoring tasks to forest protection units while a 
nested structure of management boards at the provincial, district, and commune levels handle 
payments for forest protection services performed by households (GTZ 2010).

Programs in which local organizations control the methods of natural resource management and 
environmental services, community governance, and benefit allocation, in general, tend to be more 
responsive to local interests and priorities than those where control rests at higher levels (Shackleton 
et al. 2002). In Botswana, communities can form independent, self-governed trusts to manage 
natural resources consistent with community interests. However, the independence of the trusts 
from the local administration has created some tension; the lack of political support for trusts in 
some areas may ultimately limit their effectiveness (Rozemeijer and van der Jagt 2005).

Some balance has been reached in elected forest-management committees operating in China’s 
Yunnan Province. The committees operate under general central-level directives, but have authority 
to create forest plans and to set their own rules regarding community uses of the forest, including 
rewards and penalties that suit local circumstances and can be revised by the committee to meet 
changed circumstances. The limited information available suggests that the organizational structure 
has generally proved to be an effective model for forest management in communities where there 
is sufficient leadership and interest in the village to mobilize community members to self-organize 
and community efforts are not thwarted by central policies, the existence of powerful commercial 
interests, or a scarcity of natural resources (Veer et al. 2001).

4.1.5 Enforcement Processes
Enforcement is always necessary, and successful ICDPs, which strive hard to build local incentives, 
have usually also involved effective enforcement. This is necessary because there will always be 
some community members who do not support the activity, and pressure from outsiders may 
increase (Lubowski 2008; Blom, Sunderland, and Murdiyarso 2010).

Enforcement processes that are most effective are negotiated by the parties and included in the 
project contracts. The negotiation process allows stakeholders to tailor enforcement provisions to: (1) 
the local conditions (for example, risk of certain events, nature of local dispute resolution options); 
(2) the nature of the parties (for example, assets or lack of assets, government or community); and 
(3) project details. Options for enforcement mechanisms include systems of rewards or incentives, 
systems of penalties (fines, withholding payments or funding, requiring payment or action), and 
contract suspension or termination (Greiber 2009; Takacs 2009).
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Contracts that include specific land-use restrictions, definitions of violations, and penalties, such as 
in the Makira project in Madagascar (Wildlife Conservation Society 2008), are particularly strong 
because no external information is necessary to enforce the parties’ agreement regarding appropriate 
land use. Systems that adopt graduated penalties, such as the system of verbal warnings, fines, and 
social ostracism reported to the forest department officials in Harayana, India (Sarin 1996), give 
local communities considerable control over local conduct.

However, enforcement provisions that are negotiated as part of the terms of a contract are limited 
to the parties to the contract. The contractually adopted procedures are not binding on nonparties. 
In some circumstances, such as where there is an identified risk of leakage or significant threats 
posed by third parties, project developers may wish to consider an effort to bind nonparties through 
amendments to existing contracts (for example, concessions, leases), separate project documents, 
or local legislation. At a minimum, contracts with enforcement provisions should try to include 
appropriate forest department offices as parties in order to invoke their authority to penalize specific 
violations.

Compliance with other standards, such as laws or regulations, is usually outside the scope of project 
contracts and thus the enforcement process. However, activity that is prohibited by law (such as 
cutting trees) may also be prohibited under a carbon project contract and thus subject to both the 
enforcement process and state authority. Even where forest management is fully and effectively 
devolved to local communities, governments continue to exercise roles as enforcers of laws in forest 
areas, arbiters of use rights, and offer dispute-resolution mechanisms and tribunals (Kajembe and 
Monela 2000). Project implementation may reveal a need to increase the effectiveness of laws, 
rules, and regulations governing the project area. In Mexico, for example, areas of illegal logging and 
drug trafficking that law enforcement agents did not reach contributed to deforestation (Corbera and 
Estrada 2010). Addressing the issue may be a relatively straightforward process, such as extension 
of an existing law to the project area or passing an ordinance restricting use of roads to enhance 
security and control.

A process for enforcement of contractual obligations is activated when a party performs or does not 
perform an obligation. Parties to the contract should be prepared for the potential for nonperformance 
and tailor enforcement mechanisms to ensure that the contract operates as intended. In the World 
Bank–funded Forest Sector Development Project in Vietnam, which provides households with  
15-year loans for the establishment of tree plantations, the households bear the risk of unforeseen 
events limiting or eliminating their ability to repay the loan with carbon credits earned or the eventual 
sale of the timber. Penalties include interest rate increases and potential loss of the household’s 
Land Use Right Certificate held by the bank as collateral (GTZ 2010). Some options for avoiding 
reducing risk and burden on local communities is to delay some or all payment until performance 
is assured or require intermediaries to create accounts of credits (Peskett et al. 2008; GTZ 2010).

Asymmetries in information between parties can inhibit community efforts to invoke enforcement 
mechanisms. In Ghana, communities are at a significant disadvantage in enforcing social responsibility 
agreements because their timber contracts are entered into between the timber company and a 
local leader, the terms are not public, and the information on which community rights are based is 
inaccessible to the community (Ayine 2008).

From the state side, the history of PES projects suggests limited use of enforcement mechanisms. 
Although PES agreements include a requirement of conditionality (that is, payment is conditioned 
on performance), in practice the need for start-up funds and incentives for project participants often 
undermines the structure of PES, and penalties tend to be limited to loss of future payments and 
exclusion from programs (Costenbader 2009). Some projects separate community benefits from 
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carbon revenue in order to allow for uncertainty in carbon revenue or carbon revenue-dependent 
benefits. Other models, such as Plan Vivo, spread payments over 7 years even though carbon 
credits are calculated over a 100-year period. The project participants receive 30 percent of revenue 
immediately after planting trees, and 12 percent per year for the next 5 years, with a final 10 percent 
payment in year 7. The project theorizes that by year 8 the trees are sufficiently mature to be  
yielding sufficient benefits to prevent that farmer from clearing the land for agriculture (Envirotrade 
2010).

4.1.6 Dispute Resolution
Well-designed dispute-resolution systems can help ensure that projects meet their objectives and 
operate consistent with the legal framework and project principles. Dispute-resolution systems that 
are: (1) accessible to all parties, (2) apply generally accepted, known standards, (3) provide for fair 
and unbiased consideration of issues, and (4) are open to public scrutiny are most likely to be used 
by grievants, produce predictable results, and thus gain social legitimacy (USAID 2008a).

Some projects being implemented, such as the Juma Reserve Project in Amazonas, Brazil, have 
created multilayered standalone systems. The system is designed to manage disputes within the 
project administration framework (FAS). Such separate project-based systems may be preferable 
in areas where local dispute resolution tribunals may not be functioning, suffer from bias, or lack 
predictability and consistency in approach and outcomes. Managing conflict in-house is one method 
of ensuring that issues are addressed in a timely manner and outcomes are consistent with project 
principles.

Standalone systems can, however, suffer from lack of neutrality and suggest a limited range of 
outcomes. A community member with grievances about project operations who is offered a 
series of meetings with various levels of project administration may have reason to doubt that 
the process offers much possibility of open-minded consideration of her grievance. Systems that 
employ the services of parties external to the project can help. The Sofala Community Carbon 
project in Mozambique envisions handling disputes with a range of options, including emphasizing 
discussion and mediation, and calling on the services of traditional and civil authorities as warranted 
(Envirotrade 2010). Similarly, the Humbo project in Ethiopia recognizes the role village elders can 
play in resolving disputes among community members, while also making project administration 
services available and noting options using the civil court system and law enforcement personnel, 
as indicated and desired (Humbo 2009).

The dispute-resolution system designed by the Makira project in Madagascar integrates project 
and local systems: grievants are instructed to take issues to the President of their community 
management committee. If the matter cannot be satisfactorily resolved, the matter goes to the 
President of the fokontany (lowest administrative government unit), the Governor of the commune, 
and the Ministry of Environment, Forestry and Tourism (Wildlife Conservation Society 2008). The 
integration of the project administration with the local governance system potentially strengthens 
both systems: the project staff have the support of external government authorities with broader 
jurisdiction, while the local government entities receive the benefit of the project’s expertise in natural 
resource management and access to technical assistance and resources. The local judicial officer 
also signs off on project contracts in the Makira Forest Project, giving authority to the agreement of 
the parties and potentially reducing the need for the use of formal courts.

Contracts can also be used to avoid dispute-resolution procedures that lack legitimacy in the eyes 
of the parties. The agreement between the Department of Environment and Natural Resources 
(DENR), Conservation-International Philippines, and upland farmers in the Penanblanca notes a 
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preference for amicably resolving disputes, but in the event that intervention of a third party is 
necessary, the contract recognizes the jurisdiction of the formal judiciary to the exclusion of other 
forums (Toyota Motors 2009). Project contracts are a mechanism that parties can adjust to the 
specific environment—making use of formal judicial forums when they are functioning, invoking 
traditional and local government systems with high social legitimacy, or tailoring project-based 
systems to fill in the gaps in local institutional capacity.

4.2  CLARiFYiNG CARBON RiGHTS
Many observers of evolving REDD+ approaches call for legal reform, in particular, land tenure 
reform or clarification of rights in carbon. Borner et al. (2010, 1281) note that, “Market enthusiasts 
hoping that economic incentives could completely replace command and control measures will 
have to realize that PES (and other REDD+) initiatives crucially depend on minimum governance 
thresholds, including notably the regularization of land tenure and the control of access rights.” 
Sunderlin (2010, 34–35) warns that if rights and tenure are not addressed, contracts and benefits 
will go to relatively few large forest owners, with a possibility of sabotage by those left out; efforts by 
the state to strengthen and expand its control of nominally own state forests, resulting in evictions 
and imposition of exclusionary models of forest management, potentially resulting in retaliation, and 
perverse incentives, with rewards to the worst of the deforesters, for example, to cattle ranchers in 
Latin America.

While it is essential that REDD+ efforts address fundamental inadequacies in the legal framework for 
carbon and carbon-bearing resources, it may not be possible to do this in a reasonable time frame 
for a particular REDD+ initiative. Hence, the emphasis placed in this paper on agreements as a legal 
basis for local participation in the development of REDD+ initiatives, designation of beneficiaries, 
and allocation of benefits. Still, there are some possibilities for legal change in the short-term that 
deserve to be explored. One relatively rapid option for legal change is promulgation by government 
of a regulation under an existing law, perhaps the forestry or an environmental law. The viability of 
this will depend on the provisions of the existing laws, and whether they have provisions intended 
to govern forest use that allows for the promulgation of such regulations. Such regulations cannot, 
of course, affect existing property rights (for which a law would be required), the exception being 
that they can, being an act of government, affect government’s rights to land and forests. This last 
point may be important where the intention is to provide for community forest management. While 
regulations cannot affect private property rights, they can be helpful in dealing with some of the 
organizational and process issues involved in REDD+ initiatives. While in some countries simple 
promulgation by the minister concerned is all that is required for a regulation, in others, regulations 
must go to the Council of Ministers or some comparable superior body for final approval; the 
national requirements in this respect should be carefully checked.

If changes in law are needed, the question arises of whether to seek amendment of an existing 
law, such as the forestry or the environmental law, or to enact an entirely new law on carbon 
ownership. The former may be easier to sell, because one is simply modifying an existing legal 
instrument. Regulatory frameworks on REDD should clearly determine who owns the right to the 
carbon sequestered in forests. Carbon ownership may either be treated as separate proprietary 
interest, or a proprietary interest linked to forest or land ownership. Costenbader (2009, 109) 
suggests that the creation of carbon credits separated from land ownership could facilitate their 
circulation on the market, but notes that if rights over sequestered carbon are transferable, some 
fraud prevention issues may arise, similar to the ones posed by other rights associated with property. 
He also notes that provisions will be needed to make clear who will bear the risk for variations in 
the sequestered carbon.
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The basic purpose of carbon ownership laws is to provide for carbon rights as a form of property rights 
that “commoditize” carbon and allow it to be traded, separating rights to carbon from broader rights 
to forests and land. They also define management responsibilities and liabilities. They are usually 
registered on the land title. Australia has been a pioneer in this area. Each of Australia’s six states 
(but neither territory) has passed legislation that demarcates clear forest carbon property rights. 
Many of them have a separable property right to manage land to maximize carbon sequestration, 
even if an entity does not own the land; that property right can be registered with the government. 
For this purpose the states adapt the common law concept of a “profit a prendre,” the right to make 
a profit from something on someone else’s land, thus affirming the right of the original property 
owner to share in benefits. New Zealand, by contrast, sought to reserve to the state benefits and 
debits from carbon on both privately and state-owned land. This was popular with private owners 
and had to be reversed. The removal of carbon rights from landowners is always likely to prove 
inflammatory (Cotula and Mayers 2009).

There is also a considerable variety in the way the issues of a legal framework for carbon rights 
have been handled. In Brazil, while the national government has not created a scheme of property 
rights in carbon, the state of Amazonas has passed its own climate change legislation and created 
a new organization, Fundação Amazonas Sustentável (FAS), to manage the property rights in forest 
carbon on state lands. Brazil has a clear process for adjudicating indigenous property rights and 
responsibilities, but these rights have not yet been allocated for forest carbon. Costa Rica’s legal 
system does not directly address carbon property rights, but courts have derived carbon and forest 
legal rights and responsibilities from general principles in the Civil Code. Instead, it has created a 
National Forestry Financing Fund which channels tax revenues and international funds into direct 
payments to landowners to reforest or avoid deforestation, and designates a single government 
office to manage the program. Costa Rica bundles carbon rights from large numbers of privately 
owned properties to attract international donors looking for emissions offsets. A requirement 
that these holders have title to their lands has excluded many small and poor landowners from 
participation in the program.

Indonesia has sought to grapple with these issues within a framework of decentralized natural 
resource management, and a number of decrees of the Ministry of Forestry have sought to allocate 
benefits of forest carbon investments among central government, regional governments, and local 
adat communities. In recent years, Madagascar, by contrast, has begun implantation of an ambitious 
program to adjudicate land claims in rural areas to provide clear title, in the hopes of enticing 
newly titled landowners to reforest and dedicate their carbon property rights to the government that 
would market them. The recent political events have, however, brought the implementation of that 
program to a halt.

It is difficult to suggest all the parameters that need to be covered in creating an adequate legal 
framework for property rights in carbon, Takacs (2009) suggests a number of key areas. (His full 
elaboration of these is included as Annex 3 to this paper.)

 � Particular legal configurations of forest carbon-as-property may enhance sustainable forest 
carbon investments.

 � Clear title to forest carbon properties is important and should be equitably allocated.

 � Government must have the capacity to implement and enforce its forest carbon property laws.

 � Nations should clarify legal authority for forest carbon law between central and subnational 
governments.

 � Forest carbon “law” should be pluralistic.
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 � Forest carbon laws should be pro-poor, equitably allocating benefits.

 � Forest carbon property law must respect the legal rights of indigenous people.

 � Forest carbon property legal innovations should encourage the trust of all project stakeholders.

 � Effective, specific contracts are essential for creating sustainable forest carbon investments.

Caution is needed here. Detaching carbon rights from rights in trees and land also detaches much 
of the value from such trees and land and can, if poorly done, constitute a violation of existing 
property rights. A carbon ownership law that does so is likely to be unpopular and if enacted is 
potentially challengeable as an unconstitutional nationalization of existing property rights to land 
and trees. Even where the rights of local users are not clear, proponents of carbon rights legislation 
should hesitate to endorse provisions that vest all carbon rights in the state, and work to ensure that 
the interests of local users are clarified and accommodated, without which the sustainability of the 
initiative will likely be negatively affected.

Costenbader (2009, 109) stresses both the need to recognize local interests, but also the need to 
make them effective on the ground. He urges:

National frameworks for REDD need to establish appropriate incentives to make keeping trees 
standing an attractive alternative for local forest owners and users. The mere provision of formal land 
and forest rights, which is not supported by adequate enforcement and incentive mechanisms, may 
have no significant impact on deforestation. Forest dwellers and users excluded from the benefits 
of REDD are likely to resist the implementation of projects for fear that they will further curtail the 
exercise of their customary rights, and threaten their subsistence practices and traditional livelihoods. 
Therefore, secure land, forest and carbon ownership rights need to be supported by measures 
enabling forest dwellers and users to benefit from REDD .…Policy makers will need to design legal 
mechanisms that incorporate both sophisticated contractual and financial regulatory elements for 
business entities, and safeguards protecting local and indigenous rights, information, participation 
and benefits.

In any case, given the fluidity of models for implementation of REDD+, the lack of an international 
consensus on the best way to proceed, and the variety of arrangements that are possible, 
considerable care is needed in legislating in this area. The emphasis should be on the provision of 
options rather than enactment of a single path to REDD+.
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This chapter examines three project experiences. In each case the project brief first covers the basic 
issues dealt with previously, then focuses on what is distinctive and worthy of emulation in that 
experience. The identification of good practice examples is not easy. Identification of beneficiaries 
and criteria for allocating benefits have not received the attention they deserve in the program 
guidelines for REDD and related initiatives. As Cotula and Mayers (2009) note regarding country 
submissions to UNFCCC at the time of their review, only that from one country, the tiny island nation 
of Tuvalu, proposes to make community-managed forests or indigenous peoples’ rights a binding 
part of a REDD agreement.

Three projects are reviewed below: The Makira Forest Protected Area Project (Madagascar), the 
Humbo Community-Managed Natural Regeneration Project (SNNPR, Ethiopia), and the Juma 
Reserve RED Project.

5.1  MAKiRA FOREST PROTECTED AREA PROJECT (MADAGASCAR)3

The Makira Project provides an example of successful creation of community institutions to 
represent beneficiaries and manage comanaged areas, and of effective structuring of relationships 
with beneficiaries through contracts.

5.1.1 Overview
The Makira Forest Project is an avoided deforestation project on 401,000 hectares of state forestland 
in northeastern Madagascar. About 150,000 people live in 120 villages in a 280,000-hectare 
belt bordering what became the Makira Protected Area, and another 930 people live within 
the Protected Area. Most of the population (97 percent) in the area is made up of members 
of two ethnic groups, the Betsimisaraka and the Tsimihety. Six other ethnic groups make up 3 
percent of the population. The forests are threatened by swidden agriculture (tavy), collection 
and exploitation of timber and nontimber products, burning forestland for cattle grazing, trade in 
bushmeat, and illicit mining of quartz and gold. The Ministry of Environment, Forest and Tourism 
(MEFT) has responsibility for forest management (implemented by the Department of Water and 
Forests), but prior to the project did not have sufficient policies or financial resources to combat 
the threats.

The project was developed and implemented by the MEFT, Wildlife Conservation Society (WCS) in 
collaboration with Conservation International, and the local communities surrounding the Makira 
forests in northeastern Madagascar. The project sells emission reductions from avoided deforestation 
to provide financial incentives for community-led land stewardship.

3 Based on information from Wildlife Conservation Society 2008 and Holmes 2008 and supporting sources as cited.

CONSULTiNG EXPERiENCE: 
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5.1.2 Project Site Selection
Project planners initially identified the Makira forests based on their significant biological diversity, 
the government’s legal authority over the forests, the government’s inability to manage the 
forests effectively to protect against deforestation, and the causes of deforestation. The project 
team narrowed its consideration to a site with high forest biomass facing a significant threat of 
deforestation. As such, the site had the potential to generate significant payments for avoided 
deforestation while also meeting conservation goals. Based on the factors considered in the site 
selection and the project design, we can also infer that planners evaluated the likelihood that the 
project could alter the behavior of the actors responsible for the deforestation.

5.1.3 Legal Framework and Rights
Madagascar has a pluralistic legal environment governing land. The formal law provides that all 
forests except for those on titled land are state property; local communities do not have the right 
to access and use the forests without state permission (USAID 2008b; Raik 2007). Madagascar’s 
customary law, on the other hand, supports the rights of local communities to access forestland 
and use forest products (Leisz 1998). Customary law has a high degree of social legitimacy, and 
efforts have been made to harmonize the systems by bringing some customary rights under formal 
law (DeCosse 2001). While the state is the owner of all forests, comanagement between the state 
and local communities was adopted through the 1996 Gestion Locale Sécurisée (GELOSE) Law 
(Law 96-025). Law 17 of 1997 and Decree 98-782 of 1998 defined the terms and conditions 
for the exploitation of forest resources. In 2000, the GCF (Forest Management Contracts) decree 
allowed for the transfer of responsibilities for forest management and use of forest resources to local 
communities. The legal framework does not address rights to carbon.

5.1.4 Identification of Perceived Rights and Interests
Project planners initially identified local community stakeholders based on proximity to the proposed 
protected area. Information about the communities was obtained from a series of socioeconomic 
assessments, surveys, discussions with community members, and regional workshops. Project 
planners consulted with communities living in the proposed protected area and the 280,000-hectare 
buffer zone regarding the area’s natural resources, boundaries, land uses, and traditional governance 
systems. The assessments specifically analyzed revenue flows and subsistence needs met by tavy 
rice cultivation and other crops and cropping methods.

The consultation process identified three categories of village communities: (1) villages situated 
within the forest; (2) village communities situated in the buffer zone that used the forest; and  

Project: Makira Forest Protected Area Project

Country: Madagascar

Type: Avoided deforestation of state forestland

Community stakeholders: 151,000 local residents

Benefits:  Members of cooperatives receive use of forest resources subject to management plans 

and negotiations; 50 percent of carbon revenue to local government bodies for support of 

communities. Actual allocation under negotiation
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(3) village communities situated in the buffer zone that did not use the forest. The local communities 
that used the forest were receiving significant ongoing benefits, including land for cultivation, grazing 
land, timber, and nontimber forest products (for example, wildlife). The communities living in the 
forest also had the benefit of residential and community land. Some of the primary uses of the forest 
by the local communities (and existing benefit streams) were also the primary threats to the forest 
(for example, tavy, expansion of cultivated area and pasture, illegal logging, and hunting) (Holmes 
2008).

Other stakeholders included the state (as represented by MEFT), in its capacity as landowner. MEFT 
had responsibility for managing the forests in accordance with national and international standards. 
The local government, with authority over the actions in the project area and responsibility for 
enforcement, was also a stakeholder. Benefits received by these bodies are not identified, but could 
have included revenue from existing forest uses. Other stakeholders also included those engaged in 
illegal activities, including mining for quartz and gold and logging rosewood and ebony.

The identification of rights and interests of stakeholders and information regarding the existing 
administrative structure helped project planners design an appropriate project governance structure. 
The Makira forests cover an area that includes 3 administrative regions, 6 districts, 24 communes, 
and 104 fokontanys, the primary unit of local governance. Each fokontany includes several villages. 
The project assessment found that within a fokontany, village use and stewardship of forests could 
vary significantly. The village communities that did not use forest resources would not incur any cost 
from the adoption of altered land use practices imposed by the project. While the nonforest user 
communities may nonetheless be stakeholders and there may be good reason to provide some 
project benefits, project designers wanted to be able to distinguish them from those primary actors 
who will be required to change their uses of the forest. Accordingly, project planners decided not to 
use the administrative organization as the governance structure for the project.

Madagascar’s national legislation allows the GOM to designate state land comanagement zones 
and devolve responsibility for management of the comanagement zones and limited use rights 
to community organizations. At the time the project was conceived, there were no functioning 
organizations or institutions managing natural resources. Based on information provided by the 
communities regarding uses of land and other natural resources, traditional governance structures, 
and social cohesion, the project helped create community organizations (Communautes de Base, 
COBA) to manage comanagement zones. The project recognized villages as the smallest unit of 
organization for purposes of developing a COBA.

All villages with traditional territories that touched or overlapped with the boundaries of the Makira 
Protected Area were included within a COBA and engaged in comanagement of the forest. By 
2008, 16 comanagement zones were formed, with a plan for creation of at least 42 by 2011. Each 
COBA has an elected Community Management Committee that is composed of four officers and 
four council members. The Management Committee is authorized to act for the COBA and holds 
monthly meetings open to the COBA members.

5.1.5 Creating Legitimacy by Contract
The project is structured around the national community forestry legislation and a series of negotiated 
contracts and agreements.

The GOM and WCS have a contract granting WCS rights to manage the protected area and comanage 
the comanagement zones with MEFT and COBAs. The agreement provides that the GOM owns 
the carbon and transfers its rights to WCS for sale of the emission reductions, with the revenues 
distributed pursuant to the agreed terms.
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National legislation permits devolution of management of forest in a comanagement zone (Zone de 
Transfert de Gestion) from the MEFT to COBAs through a Transfert de Gestion, which is formalized 
in forest management contracts (Gestion Contractualisee des Forets de l’Etat, GFC), and which 
are issued for an initial term of 3 years (10-year term for renewals). The establishment of the 
comanagement zones allows COBAs to exclude outsiders from using the forest resources within the 
zone. Within the legislative framework for community forest management, the project established 
a series of zones through a process of negotiation with communities within the zone and near the 
zone regarding their use of the land, traditional boundaries, and social patterns. The agreement 
between the COBAs and MEFT to comanage the zone adopts the negotiated boundaries and 
agreements regarding land uses. Under the GCF, the state grants the COBA use and management 
rights to an extent of land and natural resources in exchange for a commitment by the COBA to 
conserve the transferred natural resources.

The GOM retains ownership of the forest and carbon, the right to revoke or modify the contract, and 
oversight of activities. The GFC includes statements of the applicable laws on forest management, 
project rules (such as a prohibition against tavy), roles and responsibilities of the parties, and penalties 
agreed to by the parties, which MEFT enforces. The GFC details allowable extraction practices within 
the area governed by the GFC and clarifies the responsibilities of the various governmental bodies 
(Department of Water and Forest, the fokontany, the commune, and region). The GFC includes 
a site development plan that outlines permissible resource use practices within the zone. The 
relevant sections are signed by the President of the community management committee, the Chief 
of the fokontany, the Mayor of the commune, Department of Water and Forest, and a judicial 
representative.

The project manager, WCS, provides technical support to the communities through field agents 
and shares an oversight role with MEFT. WCS created monitoring and management systems within 
communities to ensure compliance with responsibilities and enforcement of agreed penalties.

5.1.6 Addressing Constraints
Major constraints faced by the project included the lack of an appropriate existing governance 
structure for forest management and lack of technical expertise within local communities and local 
government to support new approaches to forest use and management and manage benefit sharing. 
The project spent several years creating the organizational structure for community management 
of the forest resources. COBA members received capacity building on management of natural 
resources, technical support for developing alternatives to tavy, intensive farming methods, and 
development of alternative livelihoods. Of the revenue from the sale of carbon offsets, 15 percent 
is transferred to the national government to support capacity building for climate change and 
development of a national forest carbon strategy.

Another potential constraint was the interests of outsiders in using the forests for agriculture. 
Information on nonconforming uses of the forests is scarce, but in at least some cases, outsiders 
were using the forests for cultivation. The creation of forest zones and project law identifying 
sanctioned uses in various zones and established boundaries gave local communities the tools to 
exclude outsiders and nonconforming uses.

Illegal hunting and logging were identified as forest uses during the project design and a possible 
constraint to project success. In 2009, the problem became significant, with media reports of large-
scale illegal operations in Makira and intimidation of conservation personnel (Wild Madagascar 
2009). The project’s strategy for addressing illegal forest users is not reported.
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5.1.7 Implementation
Based on the information collected during consultations with community members and other 
stakeholders, the project planners delimited the boundaries of the protected area and created 
three zones: a zone of strict protection (360,000 has), multiple-use zones (controlled use and 
controlled occupation) (41,000 has), and a comanagement zone (Zone de Transfert de Gestion) 
(initially 57,000 has, but is expanding). The zone of strict protection and zones of controlled use 
and occupation are within the protected area (GOM granted protected area status in 2005). The 
boundaries of the zones and the uses of land within the zones were negotiated with the community 
members living within or near to each zone. Zones are divided into six sectors and management 
activities organized according to sector. Each sector has a COBA platform, and the six platforms form 
a COBA federation (COS), with each sector having a representative. The COBA in each sector is 
responsible for the management of the site using work plans developed in collaboration with WCS 
and MEFT and contained in a contract. Projects include improved intensive rice cultivation, improved 
crop rotation practices, and village nurseries for reforestation. The project has also initiated a health 
project and development of alternative livelihood activities.

Carbon sales include both ex-post and ex-ante sales. In 2008, WCS reached an agreement with the 
GOM to market the emission reduction credits on the voluntary carbon market. Sales are conducted 
by Makira Carbon Company (MCC), a private not-for-profit company created by WCS.

5.1.8 Benefit Sharing
Community use of the forest resources is a governed by zone-level management agreements and 
site contracts and managed by the community management committee. Project contracts set out 
the agreement of the stakeholders regarding benefit sharing. Identified project benefits are:

 � Forest carbon revenue;

 � Forest resources (timber, NTFPs);

 � Development of economic alternatives to tavy cultivation and revenue from alternatives;

 � Improved rural agricultural infrastructure;

 � Technical training (including community-based ecological monitoring program); and

 � Capacity building (for example, local natural resources governance).

The contracts provide for a certain level of resource extraction and define permitted land uses by the 
COBA. The Committee holds monthly meetings that serve as a forum for COBA members to make 
requests. The requests are often to extract forest resources in excess of what is permitted under 
the management plan and site contract negotiated with the MEFT. The Committee is authorized to 
consider requests and make decisions about resource use.

Under the contract with MCC and the GOM, the revenue is distributed as follows: (1) 50 percent 
of the revenue goes to the local communities bordering the protected area to support their natural 
resource management, forest conservation, and community development initiatives (alternative 
livelihood development and health programs). The method for distributing the revenue and fund 
management mechanism had not been established at the time of the report. According to its 
2008 report, WCS was working with the district and regional government to ensure that appropriate 
percentages of the revenue went to incentivize the members of COBAs and a percentage to support 
forest conservation and improved land stewardship practices so that those local communities 
that are not directly engaged in the project receive indirect benefits from forest conservation;  
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(2) 25 percent went to WCS to support its management of the protected area and alternative 
livelihood activities in the comanagement zones; (3) 15 percent was allotted to MEFT for a range 
of activities, including development of national carbon-monitoring capacity; (4) up to 5 percent 
went to MCC to reimburse expenses in connection with the marketing and sale of carbon offsets;  
(5) up to 2.5 percent was designated to pay for third-party monitoring, verification, and certification; 
and (6) up to 2.5 percent went to a designated state foundation for overhead costs in association 
with management and disbursement of funds. Any unused amount is added to the 50 percent 
share to the local communities (See figure 5.1).

5.1.9 Enforcement
The GFC for each comanagement zone contains statements of applicable law, agreed project law 
(for example, limitation on tavy), and negotiated penalties for infractions. The GFC is signed by a 
representative of the formal judicial system.

5.1.10 Grievance Management and Conflict Resolution
The project’s dispute resolution procedure directs the President of the community management 
committee to resolve disputes arising in the COBA. If a matter cannot be resolved within the 
committee, the President will work with the Chief of the fokontany to reach a resolution. If no 
resolution is reached, the issue can be sent to the MEFT or the Mayor of the commune.

5.1.11 Distinctive Project Features
1. At the time that the Makira project was conceived, Madagascar did not have local organizations 

or institutions effectively managing natural resources. Based on information provided by 
the communities regarding uses of land and other natural resources, traditional governance 
structures, and patterns of social cohesion, the project helped create community organizations 
(Communautes de Base, COBA) to manage comanagement zones. Project contracts recognize 
the authority and responsibility of the COBAs. The project contract outlines the law (formal 
and project law) and assigns penalties, giving the parties a powerful enforcement tool. Project 
planners note that COBAs are able to enforce boundaries and exclude outsiders from certain 
areas.

FiGURE 5.1. MAKiRA REvENUE-SHARiNG PLAN

Local Community: 50%

WCS: 25%

MEFT: 15%

MCC: 5%

3rd Party Monitoring: 2.5%

State Founda�on: 2.5%

Source: Wildlife Conservation Society, 2008.
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2. Although the project created a separate governance system, the design of the project engages 
existing local government bodies at several junctures: the Chief of the fokontany and Mayor 
of the commune are parties to the GFC and are included in the dispute resolution system. 
The structure supports some degree of integration of the COBAs into the existing government 
structure and institutionalization of local authority over natural resources and technical expertise, 
possibly preventing creation of parallel governance systems and attendant confusion over 
authority and conflicts. While there are few details about the local government’s role in revenue 
distribution, the local government bodies appear to have lead roles in determining how the 
revenue is allocated.

3. The project created different forest zones and demarcated the boundaries of comanagement 
zones. The creation of the comanagement zones gives the COBAs the legal authority to 
exclude outsiders from using the forest resources within the designated zones. The project 
communication system provides a regular and predictable forum for community members to 
make requests for changes in the agreements in reference to forest use (for example, increased 
extraction of grass for fodder). The forum hears all requests for a zone and has representatives 
in a federated body and is more likely, therefore, to reach decisions based on information in 
reference to forest use and trends applicable to a large area.

4. The project contract is an example of a comprehensive agreement that uses the contractual 
form to advantage to ensure agreement on the governing principles of the project, the roles 
and responsibilities of the parties, and negotiated penalties for infractions. The contract contains 
a statement of the legal framework relevant to the project, including both formal and project 
laws. All partners to the project, local government officials, and a representative of the formal 
judicial system signed the contract. The contract likely helps prevent some misunderstandings 
and conflicts, and in the event the contract requires enforcement, the judiciary’s role in contract 
formation may aid in efficient resolution of any dispute because the parties agree on the 
governing law, the penalties for breach, and the tribunal for dispute resolution.

5.2  HUMBO COMMUNiTY-MANAGED NATURAL REGENERATiON PROJECT  
(SNNPR, ETHiOPiA)4

The Humbo project has made unusually effective use of socioeconomic studies to assess local 
practice and benefit streams and a legal assessment to generate valuable ideas for the normative 
framework for the project, including allocation of benefits.

5.2.1 Overview
The Humbo Community-Managed Natural Regeneration Project is an afforestation/reforestation 
CDM project in the Southern Nations, Nationalities and Peoples’ Region (SNNPR) of Ethiopia. About 
50,000 people of different ethnicities and social status live on communal land in seven kebeles 
(subdistricts) that include or are adjacent to 2,728 hectares of communal forestland. The local 
communities used the forestland as an open access resource for fuelwood, grazing, and charcoal 
production; continued unsustainable use of the forest by local communities posed the greatest 
threat to the forest. The project formed forest management cooperatives and demarcated the 
forestland. The cooperatives obtained certificates of title recognizing their statutory use rights to the 
communal holding. The cooperatives closed the degraded forestland for reforestation.

4 Information drawn from UNFCCC/CCNUCC Humbo PDD 2009 and annexes.
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By contract, the parties agreed that as title holders to communal land, the cooperatives owned the 
rights to the forest’s sequestered carbon. The cooperatives contracted with the project manager, 
World Vision Ethiopia, to sell the emission reductions to World Vision, and World Vision entered 
an Emission Reduction Purchase Agreement with the World Bank. Revenue from the sale of the 
sequestered carbon and other income-producing activities is expected to cover project costs and 
provide the seven kebeles with funds for community development.

The project was registered in 2009, and sequestered carbon will be sold to the BioCarbon Fund 
of the World Bank. The project is managed by World Vision Ethiopia and the woreda (district) 
Agricultural, Rural Development and Forestry Department Coordination Office (ARDFCO).

5.2.2 Assessment of Legal Framework and Rights
Project planners obtained an in-depth review of the legal framework governing land tenure, forest 
rights, ownership of carbon, and contract law in Ethiopia and used the analysis in developing the 
project design. Under the formal federal and state law governing the Southern Nations, Nationalities 
and Peoples’ Region (SNNPR), ownership of rural land is vested in the state and people of Ethiopia. 
SNNPR law defines rural land used in common by a community as a “community holding” for 
which the state can issue certificates of perpetual land use rights. A state law grants communities 
the right to apply for management and use rights over communal land, including natural resources. 
If the community holding is forestland, the holding is also classified as private forest that can be 
developed by the community to meet demands for forest products and income. Customary law 
is also recognized and can provide community members with common access rights to land for 
grazing, fuelwood, and the collection of forest products (Humbo PDD Annex 5).

The formal law of Ethiopia does not specifically address rights to sequestered carbon. However, 
the law grants holders of use rights to state land private ownership rights to the fruit of the land 
produced by the labor, capital, or creativity of the landholder. The project obtained a legal opinion, 
which was confirmed by government officials and legal counsel, that pursuant to this provision, a 
community engaging in reforestation projects receives ownership rights to carbon (Humbo PDD 
Annex 5).

5.2.3 Site Selection
World Vision Ethiopia began information gathering and consultation among government offices and 
CSOs at the federal and regional level in 2005, collecting information regarding carbon financing 
project options, land tenure, carbon ownership, technical requirements, and possible project sites. 
Before selecting the area, a multidisciplinary World Bank team visited the area to determine its 

Project: Humbo Community-Managed Natural Regeneration Project (CDM project)

Country: Ethiopia (SNNPR)

Type: Reforestation of state-owned communal forestland

Community Stakeholders: 50,000 community members

Benefits:  Rights to sequestered carbon, harvested fuelwood, certificates of use rights to communal 

holding
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suitability and the communities’ interest in being engaged in a project. The project held meetings 
with the relevant government officials at the regional, woreda (district), and kebele levels and 
met with officials in another woreda implementing a community forest-management project for 
experience sharing.

5.2.4 Identification of Perceived Rights and Interests of Stakeholders
Once the project area had been selected, the project conducted a socioeconomic assessment of 
the local communities’ land uses, use of forest products, historical uses and issues regarding the 
land, attitudes toward a project community issues, and community references regarding project 
management, enforcement of project terms, and benefit sharing. Existing benefit streams identified 
were the use of the forest for (1) grazing land; (2) fuelwood; and (3) forest products.

The assessment included recognition of the heterogeneity of the communities and the need to 
identify divergent interests. Project planners used a combination of tools (for example, surveys, 
interviews, and focus-group discussions) and held separate meetings with women to discuss 
women’s use of the forest, management of natural resources, community issues, and desired uses 
of revenue from the emissions sales.

The World Bank’s operational policies apply to the project. The project involves restriction of access 
to natural resources, requiring the project to show that a community decision-making process was 
adequate and the project identifies measures to mitigate adverse impact on vulnerable members of 
the community. A joint team of project and local government staff conducted an assessment, focusing 
on community representatives for women, elderly, youth, and landless. The consultation processes 
identified those community members who relied wholly on the forest products for livelihoods and 
who would be most negatively impacted by the closure of the forest. The assessment identified a 
total of 50 households that were totally dependent on access to forest resources because they were 
landless, female-headed households who collecting forest products for sale (only income source for 
the household), and potters who obtained their clay from the forest. The project drafted a separate 
mitigation plan for the groups that included priority access to demarcated project sites for fuelwood 
and fodder, and priority for employment opportunities with the project. The project also targeted the 
households for training in local production of fuelwood and alternative energy sources and inclusion 
in ongoing area-development programs.

The ongoing consultation process used by the project served as a means for identifying additional 
stakeholders as the project was implemented. After the forests were closed, members of more 
distant, nonforest communities argued that they wished to access the forest for fuelwood but 
because the forest was closed, they were forced to purchase wood instead. The communities 
argued that they should have been included in the project. As a result of the complaint, the project 
reconsidered how communities would be identified for inclusion in the project (the criteria applied 
does not appear to have been reported as part of the project documents).

5.2.5 Creating Legitimacy by Contract
The project is structured around a series of negotiated contracts. The government devolved 
authority to manage and use the forest resources to the community cooperatives. The devolution 
was consistent with the federal and state law classifying the land as a “community holding” and 
private forestland over which the community could exercise control. The parties agreed that the 
cooperatives owned the rights to the sequestered carbon—a position that was consistent with the 
legal analysis conducted and expressly agreed to by government officials and a government lawyer. 
The cooperatives contracted with the project manager, World Vision Ethiopia, to sell World Vision 
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the emission reductions. World Vision, in turn, entered an Emission Reduction Purchase Agreement 
with the World Bank. The parties also reached agreement that World Vision Ethiopia would transfer 
its rights and obligations regarding the sale of carbon to a local trust in 2013.

5.2.6 Addressing Constraints
Project constraints included the lack of a community-based governance structure that could be 
adapted for managing the forest and lack of capacity within the local communities to develop and 
operate democratic governance bodies, conduct reforestation projects, and manage carbon project 
requirements. The residents of the kebeles were not organized into associations or cooperatives 
before the advent of the project. The project helped the residents form seven forest management 
cooperatives to implement the project. The forest-management groups, which are registered as 
forest development and protection community cooperatives, are a legal form that allows the entities 
to earn income.

Lack of capacity among local communities was also a constraint. The project identified the following 
areas for capacity building: reforestation and regeneration techniques, sustainable forest management; 
agroforestry, improved agricultural practices, ecotourism; fire management; community conflict 
resolution and cooperatives management; project and leakage monitoring; poultry management; 
alternative energy sources, apiculture and fodder development. The project has held numerous 
workshops and training opportunities for kebele residents, with training extending to project 
management skills in anticipation of the agreed transfer of project management from World Vision 
Ethiopia to a Forest Cooperatives Union in 2013.

5.2.7 Implementation
The project demarcated the project forestland and kebele zones and closed the forest to all but 
managed uses. The project helped the communities create legally recognized cooperatives and 
by-laws governing forest use. Cooperative members are permitted to enter the forest to collect 
and carry fodder. The project provided support for development of alternative energy sources and 
designated alternate grazing areas. The project plans to harvest fuelwood from the forest in years 
12, 22, and 33.

5.2.8 Benefit Sharing
Project benefits are: (1) identification of and access to new areas for grazing; (2) development of 
alternative energy sources; (3) fuelwood harvested from the forest in years 12, 22, and 33; (4) 
revenue from the sale of emission reductions; (5) creation of local cooperatives to manage the 
forestland and resources; and (5) certificates of title to the forest granting perpetual use rights to 
the forest as a community holding. Certificates were granted to each of the seven cooperatives. 
By establishing the local governance structure and helping the communities certify their rights to 
the forestland and forest resources, the project helped the communities take advantage of the 
legal framework allowed for formalization of customary rights. The consultation process included 
opportunities for the communities to discuss their preferences for benefit sharing. Six of the seven 
kebeles expressed a strong desire to have benefits from the project received at kebele level and 
used for community priorities (for example, water for drinking and irrigation, a flour mill, health 
facilities). In one kebele, two subkebeles suggested that the individualization of land in that area 
and proximity of the subdivision areas to the enclosed area supported individualization of benefits. 
The project proceeded to organize benefit sharing by the subkebele, but the residents subsequently 
decided to handle benefits at the kebele level. Researchers separately questioned women about 
their use of the forest, and reported that they had primary responsibility for gathering fuelwood, 
which they use for cooking and to sell, with proceeds paying school fees. Women expressed a desire 
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for community development to benefit them with items such as a flour mill and health facilities for 
pregnancy and childbirth.

In benefit sharing processes, the project prioritizes the shares of those community members who 
were totally dependent on forest resources (for example, landless and women-headed households, 
and potters).

5.2.9 Enforcement
The by-laws for the cooperative set out the responsibilities of the cooperative members and 
consequences for breach of obligations regarding forest management.

5.2.10 Grievance Procedures and Conflict Resolution
The project identifies options for handling disputes depending on the parties and nature of the 
problem and expresses a general project principle that disputes should be handled at the lowest 
level of the applicable hierarchy. In general, the project supports using traditional dispute resolution 
methods: village elders resolve issues that arise between community members. If the decision is not 
satisfactory or the matter involves the project, the by-laws of the cooperatives include a series of steps 
for conflict resolution and grievants can use the project’s administration channels to address issues. 
People can also seek help from law enforcement agencies and courts, as necessary. The project does 
not include analysis of the accessibility of those tribunals and forums for community members.

5.2.11 Distinctive Elements
1. The Humbo project makes good use of the consultation process to identify stakeholders 

and existing benefits. The consultation process also provided a forum for the initiation of 
internal negotiations regarding community preferences regarding self-governance. Prior to the 
consultation process, the project planned to create a single cooperative at the woreda level. 
Based on community input, the project helped establish seven separate cooperatives at the 
kebele level. The number of local cooperatives may potentially increase the engagement of 
community members at local levels and provide more community members with opportunities 
for serving in leadership roles and engaging in the administrative functions operating a cooperative, 
communicating with government officials, and working cooperatively with other residents.

2. In its initial plans, the project set a date certain for shifting management of the project from 
World Vision Ethiopia to a new woreda-level Farmers Cooperative Union. The Union will take 
over all of World Vision Ethiopia’s roles, including serving as the carbon broker. The anticipated 
shift in management adds a concreteness and importance to the capacity-building plans in 
areas of project, financial, and administrative management skills.

3. The consultation process identified three groups of residents (landless, women-headed 
households, potters) whose livelihoods were totally dependent on the forest and who would 
be harmed by its closure. The project developed a mitigation plan that included prioritizing 
these groups for benefits such as access to fodder. Absent the affirmative effort to address to 
significant need of these households, benefit sharing at the kebele level would not have been 
equitable.

4. The project obtained a legal assessment that included:

 � Analysis of land tenure issues and associated rights and responsibilities;

 � Identification of possible conflicts that may arise in relation to land tenure and land rights 
issues and proposals for addressing any possible conflicts;
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 � Clarification of who owns the right to the carbon sequestered by afforestation/reforestation 
on the different project sites;

 � Determination of best institutional arrangements for ensuring carbon sequestration and sale by 
the communities to the carbon buyer and payments from the carbon buyer to communities;

 � Suggestions as to the entities that should sign the contract;

 � Determination of the responsibilities of the different stakeholders of the project; and

 � Identification and analysis of contractual options.

Based on the information provided, the project designed contracts to take advantage of rights 
available under the existing regional legislation, allowing community members the right to use 
communal land, and identified the rights to sequestered carbon as arising from the statutory right. 
The cooperatives obtained certificates of their communal holding use rights and the project partners 
signed a contract agreeing that the cooperatives owned the sequestered carbon and had the right 
to sell the emission reductions.

5.3 JUMA RESERvE RED PROJECT (AMAZONAS, BRAZiL)5

The Juma Reserve RED Project used a community mapping approach to identify stakeholder 
interests and their spatial dimensions, and developed a local forestry project distinct from the RED 
Project as a means of delivering benefits to local communities.

5.3.1 Overview
The Juma Sustainable Development Reserve Project for Reducing Greenhouse Gas Emissions from 
Deforestation is a subnational project that was developed in 2006 under the legislative framework 
of the state of Amazonas, which places value on the environmental service provided by standing 
forests. The management plan for the project was completed in March 2010.

The Juma Reserve project created a protected area reserve and a reserve management plan for 
sustainable use in a project zone of about 590,000 hectares of tropical state-owned forest. The 
main threats to the natural ecosystems are illegal logging, mining, large-scale land development 
for agriculture and cattle ranching, and overfishing. About 340 families were identified as living 
within the Reserve and another 40 in the area northwest of the Reserve border. Most families were 
subsistence farmers also relying on extractive activities (fishing, fruit collection, and hunting).

The project aims to avoid deforestation of about 329,000 hectares of tropical forest and generate 
a variety of social and environmental benefits in the project area through: (1) strengthening 
environmental monitoring and control; (2) income generation through promotion of sustainable 
business; (3) community development through scientific education; and (4) direct payment for 
environmental services under the state’s Bolsa Floresta (Forest Allowance) Program, which is a 
conditional cash transfer program. The NGO, Amazonas Sustainable Foundation (FAS), in partnership 
with the Amazonas State Secretariat of Sustainable Environment (SDS/AM) and the Amazonas State 
Institute for Conservation and Sustainable Development (IDESAM), are implementing the Juma 
Reserve Project. By Executive Order, the state transferred its rights to the carbon to FAS. Under the 

5  Information in this section is drawn from FAS 2010, Juma Sustainable Development Reserve Management Plan 2010, and 
cited sources.
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Order, FAS must use the proceeds for the commercialization of the environmental services and 
products for the implementation of protected area management plans.

5.3.2 Legal Framework and Rights
The majority of the Juma Reserve is considered state land and is considered the owner of carbon 
sequestered on state forestland. The federal Law on the Management of Public Forests (2006) 
allows states to commercialize carbon credits from reforestation projects. State law in Amazonas 
transfers the right to manage and sell carbon credits to FAS.

The Constitution provides that indigenous people have permanent usufruct rights to forestland and 
resources, along with the right to derive income for the forest. Indigenous communities can enter 
into contracts with the state for REDD activities (Costenbader 2009, 132).

About 15,000 hectares (20 parcels) within the Reserve are claimed as private land. The landholders 
do not reside on the land, and, in many cases, the documentation of private land rights is incomplete. 
The state is evaluating the validity of the claims in order to make a plan for expropriation of the land. 
Until then, the project has excluded the 15,000 hectares from the project.

5.3.3 Identification of Perceived Rights and Interests
The process of identifying perceived rights and interests to the forest and forest resources began 2 
years after the creation of the Juma Reserve. Twelve technicians of different disciplines mapped land 
uses and collected land and land-use information by interview and questionnaire. The process also 
included mapping interests of people and businesses located external to the Reserve that had some 
relationship to the Reserve, such as proximity to the Reserve, commercial relationships with people 
living in the Reserve, or use of resources from the Reserve.

The consultation process included public hearings in the nearest city (Novo Aripuana) and some 
Reserve communities. The project interviewed residents of each community to obtain their perspective 
on the social, economic, and environmental issues in the area. Project staff met with government 
officials at the city and municipal levels, local traditional leaders, informal associations (teachers, 
mothers), and groups representing various trades and professions (farmers, ranchers, fishermen). 
The project staff also met with representatives of 18 of the communities within the Reserve and 22 
communities external to the Reserve. Each community had at least three representatives, usually 
a leader, such as the president of the community, a teacher, and a health care worker. FAS made 
the Project Design Document available on the website and a copy was lodged with the Head of 

Project: Juma Sustainable Development Reserve Project for Reducing Greenhouse Gas Emissions from 

Deforestation

Country: Brazil (Amazonas State)

Type: Avoided deforestation on state forestland

Community Stakeholders: 380 households

Benefits:  Bolsa Floresta conditional cash transfer program, including mix of monthly family cash 

allowance and community level benefits
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the Reserve for review and comment. It is unknown how much input the project received from the 
various stakeholders.

As a second stage in the consultation process, a project team visited all families living in the reserve 
and registered them in the state’s Bolsa Floresta program, which gives households a monthly cash 
payment in exchange for various commitments. Project teams also visited 40 families outside the 
Reserve who were found to have sufficient ties to the Reserve to warrant inclusion in the program. 
These families were also registered in the Bolsa Floresta program.

Existing benefits received by the local communities include use of the forestland for agriculture, 
timber, and nontimber forest products.

5.3.4 Legal Foundation
The project is based on federal and state law vesting ownership rights to the Reserve in the state. The 
project is implemented by the national NGO, FAS, in conjunction with a state agency and provider 
of technical services. The project uses the Bolsa Floresta Program, which provides households 
with monthly case payments in exchange for adhering to a set of conditions, including limiting 
unmanaged use of the forest. Local communities are represented on several management councils, 
including the Deliberative Council, which is a forum for discussing issues regarding the running of 
the protected area. The people living in the Reserve make up 50 percent of the Deliberative Council; 
entities operating in the Reserve, including governmental bodies and NGOs, comprise the other 
half of the Council. Local communities are also represented on the Reserve Management Council, 
which is responsible for running the Reserve, and there are a number of resident and Bolsa Floresta 
Associations.

The 2010 Management Agreement provides for the designation of forest zones for conservation and 
extensive and intensive use, in addition to a buffer zone. The Management Agreement sets out rules 
for the use of various forest products, such as wood, fruits, and wildlife, and the obligation to abide 
by the rules. Penalties will be set by the Deliberative Council. The Management Agreement also 
describes a variety of programs, including for forest resource conservation, support of communities, 
and income generation.

5.3.5 Addressing Constraints
The project includes components for capacity building and technical training for residents to perform 
ecosystem monitoring functions and serve as project agents in the areas of environment, health, 
biodiversity, forestry management, environmental awareness, and associations. Technical programs 
relating to land use and management are ongoing; the July 2010 newsletter reports on training on 
peraculture techniques that were received by 60 residents (FAS 2010).

5.3.6 Benefit Sharing
The State of Amazonas transferred its rights to the carbon credits generated by the Juma Reserve 
to FAS, the state broker for carbon generated on state-protected areas. FAS is required to use 100 
percent of the proceeds for the sale of the credits for the management of the state’s protected 
areas. In order to provide the project with financing, the state created an endowment fund with initial 
deposits by the state and private investors. Marriott International funded the project for 4 years at 
$500,000 per year and has a contract with the state for the purchase of the carbon credits.

The state established the Bolsa Foresta Conservation Grant Programme (Forest Allowance 
Program) to provide benefits to indigenous communities for their role in conserving forests and the 
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environmental services of forests. The program is modeled after national conditional cash transfer 
programs, the largest of which is the Bolsa Familia Programme, which has 12.4 million households 
enrolled (Economist 2010). The benefits for the Juma program were set by project personnel based 
on information collected during interviews and general community information. In the future, the 
PDD contemplates the establishment of a participatory management body to allocate the resources 
obtained through the Bolsa Floresta Program.

The Bolsa Floresta Program is designed to compensate local community members for maintenance 
of the environmental services provided by the tropical forests. The Juma Reserve has about 380 
families (1,800 people) in the program. The eligibility requirements for the program require:  
(1) 2 years of residence in the Reserve (but note that household numbers suggest that the 
program is extended to the 40 families outside the Reserve); (2) that children must stay in school;  
(3) participants enter an agreement with the project not to engage in deforestation; (4) no increase 
in the extent of land used for agriculture; and (5) participation in the Community Resident Association 
and the creation and implementation of the management plan.

The program has four components: (1) a family monthly allowance of about R$50 (US$28) paid 
to the female head of household; (2) an income program that supported creation on sustainable 
production chains in forest products (oils, honey, wood, and nuts); (3) a social program providing 
support for infrastructure for health, education, communication, and energy needs, which received 
about the same amount as the Income program in 2009; and (4) the association program, which 
helps strengthen local organizations. The program is funded at an amount equivalent to 10 percent 
of the amount paid families (about R$22,800/US$13,000 annually). In addition to the benefits 
from the Bolsa Floresta Program, the project also pays for residents to perform monitoring tasks 
(see figure 5.2).

Within the Bolsa Floresta program, the majority of the funds (70 percent) are budgeted to be spent 
on the programs (family, income, social, and association) (see figure 5.3).

Within the four types of Bolsa Floresta programs, the monthly payments to families account for 86 
percent (see figure 5.4).

FiGURE 5.2. JUMA RESERvE PROJECT iNvESTMENT PLAN 2008–2011

Monitoring & Law
Enforcement: 30% 

Social Investment:
11% 

Community Dev &
Scien�fic Research:
38%

PES Bolsa Floresta:
20%

Source: Juma PDD 2009: 182–183.
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FiGURE 5.3. PES: BOLSA FLORESTA iNvESTMENT PLAN 2008–2011

Infrastructure:
13%

Bolsa Floresta:
70% 

Workshops &
Visits: 17%

Source: Juma PDD 2009: 183.

FiGURE 5.4.  DiSTRiBUTiON OF iNvESTMENT AMONG BOLSA FLORESTA PROGRAMS: 
2008–2011
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Source: Juma PDD 2009: 183.

5.3.7 Enforcement
The PDD identified no particular enforcement provisions.

5.3.8 Grievance and Dispute-Resolution System
The Juma Reserve project has a grievance and dispute-resolution system that begins with the Field 
Coordinator, who is the lowest level project staff and is based in the Reserve. The Field Coordinator 
will document the issue and usually consult with the Head of the Reserve to find a solution. If they 
are unable to find a solution, the matter will be sent to the Project Coordinator for consideration and 
resolution. The issue can also be discussed with the President of the Reserve’s Residents’ Association 
and the Deliberative Council. The solutions to disputes will be documented and retained by the 
Project and Field Coordinator and can be accessed for preparing lessons learned. Any grievance or 
conflict and its resolution will be publicized in order to create a record of common practice in the 
case of reoccurrence.

5.3.9 Distinctive Features
1. Project development included mapping a range of local stakeholder interests. Residents within 

the Reserve were interviewed, but the mapping exercise also included other stakeholders who 
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have some relationship with the Reserve, such as the proximity of their villages to the Reserve, 
commercial relationships with the Reserve’s inhabitants, or the use of the Reserve’s natural 
resources. The mapping process was an effort to understand the relationships between the 
local inhabitants and the outside areas, municipalities, and surrounding environment. The 
information was used to extend the benefit sharing program to 12 communities outside the 
Reserve in order to avoid leakage and prevent conflict.

2. The Juma project created a state-level Bolsa Floresta program to provide benefits to individual 
households and communities. The program, which provides a predictable revenue stream to 
each household in the program, was modeled on the national Bolsa Familia program. Like FAS, 
the Amazonas Bolsa Familia program was conceived as a separate state-level entity rather than 
a component of a single project. The conditional cash transfer program is institutionalized at a 
state level and serves several projects, but can design features suitable to each project based 
on local conditions and an assessment of what type of actions should be incentivized through 
the cash payment.

5.4 LESSONS FROM PRACTiCE

5.4.1 Role of Legal Framework Analysis
The design of national REDD+ strategies and particular projects benefit from an understanding of the 
legal framework governing land tenure, rights to natural resources and carbon, and legal transactions 
and dispute resolution. Projects such as the Humbo CDM project in Ethiopia have made good 
use of the legal analysis prepared regarding land and carbon rights. The project design helps local 
communities take advantage of the formal law that allows them to register their customary rights 
to communal forestland, thereby obtaining rights to forest products. The project uses a contract 
to confirm the agreement of all stakeholders that the local community (as represented by newly 
formed cooperatives) holds the rights to forest carbon in the project area.

5.4.2 Identifying Perceived Rights and Interests
Most projects successfully identifying all perceived rights and interests in forestland use a variety of 
consultation processes that include identification of forest resources and uses by various groups. 
The Juma project identified stakeholders by analyzing forest resource use and business relationships 
between communities in and external to the Reserve. Based on the information gathered, planners 
included several external communities to the benefit sharing system to avoid leakage and help 
prevent conflict. Consultations in the course of the development of the Rimba Raya project in 
the Philippines caused planners to recognize the importance of a river to economic and social 
relationships in the project area. They doubled the size of the project zone to recognize the extent 
of those relationships and potential impact of the project. In addition, consultation processes that 
recognize a variety of organizational structures and principles (for example, administrative area, 
traditional territory, tribe, natural resource users, and business relationships) collect information 
useful to program strategy and project design and implementation. Early feasibility assessments in 
Madagascar helped planners recognize that traditional territories, and not administrative boundaries, 
provided the best governance structure for the project.

Seemingly homogeneous groups can harbor divergent interests. Early identification allows strategies 
and projects to account for all interests. In the region where the Humbo project was implemented, 
women and men have different roles relating to the use and dependence on forest products, and 
they expressed different priorities for the use of money allocated at the subdistrict level.
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The group as a whole also expressed a strong preference for project management and benefit 
allocation at the kebele (subdistrict) level. Early understanding of the preference gave the project the 
chance to alter its original design before a less desirable framework was in place.

5.4.3 Clarifying and Legitimizing Rights through Contract
In several countries, carbon projects are using statutory frameworks for CFM as a basis to negotiate 
with governments for community rights to carbon or community rights to the proceeds from carbon 
sales. In countries such as the Philippines and Kenya, project planners are using contracts to vest 
rights to carbon in CFM groups, to transfer rights to carbon from the state to CFM groups. Contracts 
also transfer carbon rights to carbon brokers. All contracts, whether required or desired, create 
opportunities for the parties to discuss project objectives, applicable laws and principles, and the 
rights and responsibilities of the parties—creating clarity that supports the enforceability of the 
agreements reached.

Contracts are flexible legal tools that allow the parties enormous freedom to adapt the terms to 
specific circumstances, or avoid some terms altogether. That flexibility also creates opportunity for 
potentially paralyzing gaps in agreements among the parties. While in some cases certain topics 
for negotiation must be deferred to reach a general agreement, deferral risks nonperformance and 
unfulfilled expectations. Projects in which the parties do not reach agreement on precise terms of 
benefit allocation have had difficulty reaching an enforceable agreement regarding an appropriate 
allocation later. The negotiations with governments for benefit sharing in Noel Kempff and Makira 
are cautionary tales; if negotiations for benefit sharing must be deferred, negotiators for community 
interests may wish to defer reaching agreement on an issue of similar importance to the recalcitrant 
party or consider introducing an interim agreement to place all revenue in some type of escrow 
account until negotiations are complete. Establishing a skeletal contract framework at a national level 
with some agreement as to each provision helps to ensure that an appropriate legal foundation is 
positioned before a project moves forward.

Negotiation of contractual agreements that include statements of the applicable law (including 
project law) and agreed penalties for violations may add to project start-up time, but will most 
likely pay significant dividends. Knowledge of standards and penalties for infractions has a deterrent 
effect. Where violations do occur, enforcement provisions help ensure equal enforcement across 
project areas and within regions. Enforcement provisions allow projects to locally manage violations, 
reducing dependence on institutions that may have limited capacity or be inaccessible to some 
users. Local enforcement also helps strengthen capacity within local institutions. To the extent that 
project staff can partner with institutions, such as traditional authorities and police, the project can 
gain social legitimacy while the institutions can benefit from experience applying project law and 
principles.

5.4.4 Addressing Constraints
The need for significant capacity building for local communities, various government entities, 
and project implementers should be assumed. In many cases, capacity building is a necessary 
precondition to institutionalization of some of the benefits of the project, such as the development 
of local and regional governance organizations and institutions. The community organizations formed 
in the Makira project in Madagascar may help develop capacity for natural resources management at 
the community level, while also strengthening existing governance bodies. The Humbo project plans 
to establish a district-level Farmers’ Union that will replace World Vision Ethiopia as project manager 
and carbon broker, a scheduled transition that adds useful concreteness and some urgency to 
capacity-building efforts.
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Capacity-building needs are so pervasive and substantial in CFM and forest carbon projects that they 
may recede into general project design and miss requirements for special expertise or attention to 
local circumstances. The input of local communities reported in PDDs often asks for training and 
education to be developed with reference to community suggestions. Using central sources of 
information and delivery of capacity building, such as the Vi Agroforestry organization operating in 
East Africa, may allow projects the time and resources to tailor projects to local circumstances and 
interests.

5.4.5 Implementation
Start-up time for forest carbon projects can be significant, especially in areas where information 
regarding communities and natural resources is limited and institutional capacity is limited. 
Projects, such as the Juma Reserve in Brazil, have had to establish multiple entities to handle 
project management, technical support, and benefit allocation. However, once those entities were 
established, the start-up time for new projects was much reduced. Fundação Amazonas Sustentável 
(FAS), which was formed in December 2007 for the management of the Juma Reserve project, now 
has projects in at least three other protected areas.

IUCN (2009) categorizes lessons on benefits from earlier forestry and conservation project models 
in a table provided in Annex 3.
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This paper began by exposing a dilemma: the difficulties posed for REDD and related efforts by a 
lack of clarity with respect to rights in and authority over the resources concerned. That lack of clarity 
is acerbated in many countries by the poor integration of coexisting land tenure systems, including 
customary land tenure systems, and the often striking gap between the formal legal position and the 
normative reality on the ground. Effective design requires that both be taken seriously.

Those uncertainties pose a number of problems, but three are particularly serious:

1. Such uncertainties make it unclear with whom the REDD proponent should be negotiating the 
design for an initiative. Government is certainly a key player, but it has its own interests and 
should not be relied upon to adequately represent others whose interests are affected.

2. They make it challenging to design benefits which will provide the incentives needed to ensure 
the support of local communities for REDD initiatives. Because the enforcement capacity of 
governments in many countries hosting REDD programs is weak, effective incentives for those 
affected are essential to the sustainability of REDD efforts.

3. In such uncertain contexts, REDD initiatives may advertently or inadvertently affect the outcome 
of contestations over control of land and forest resources, in particular those between central or 
local government and local communities. Badly handled, this can politicize the REDD process in 
ways that undermine implementation and sustainability.

The absence of adequate legal frameworks for REDD will not likely be resolved in a timely manner 
by legislation on carbon rights. Good laws are typically the work of years, not months. Moreover, 
hasty legislation on carbon rights, where it is possible, is unlikely to deal with the issues discussed 
here in an effective and equitable manner. Such legislation is a legitimate longer-term objective, but 
may be simplistic and produce awkward results when not informed by a body of experience with 
implementation of REDD programs. Major legislation should be viewed as an outcome of pilot work 
rather than a precondition for such work. A more viable option is initial use of regulations, which 
are relatively easily revised, to provide direction. It may also be helpful, where appropriate, to take 
advantage of existing legal frameworks for forestry activities, such as those for CBM.

The main tool, however, in creating and realizing expectations with regard to benefits is a carefully 
negotiated and thoroughly understood agreement among the REDD sponsor, the governments, 
and local communities or individual beneficiaries. The agreement need not be complex and should 
not be rigid. A number of such agreements may be needed, and transparency will help prevent 
later misunderstandings. The principal objective of the agreement is to identify the resource, record 
the basic intention, and reach fundamental understandings. It should not try to decide land tenure 
issues beyond its ability to decide, although it may help to record the parties’ understanding of 
the legal position and how it will be handled if the actual position turns out to be otherwise. Too 
much detail may constrain the parties and require frequent renegotiation. Local participation in 
the development of the agreement and local perception of the agreement as legitimate is more 
important than its legal elegance or even its enforceability.

6 CONCLUSiONS AND RECOMMENDATiONS
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The identification of beneficiaries in this context should be pragmatic. It should take into account 
existing property rights, but will need to deal with some sensitivity with historic claims under custom, 
even where these are not recognized in national law, and even the existence of interests in income 
streams from the resource which have no arguable legal basis and may indeed be illegal. A balance 
must be struck here. Benefits must be targeted to people who forego existing benefits from the 
resources or benefits will be too diluted to be effective. A primary focus on existing benefit streams is 
appropriate, with the property rights underlying those streams treated as an important consideration 
in planning new benefit streams. Compensatory arrangements will be more equitable and more 
effective in creating long-term incentives if they are not one-time benefits but long-term benefit 
streams that continue to deliver incentives to support the REDD initiative.

Benefits should be framed so as to enhance incentives for beneficiaries to support the REDD 
initiative and may include:

 � Continued rights to use of the resource by the affected persons and communities where this is 
compatible with the REDD objective;

 � Cash, services, or in-kind compensation (the second including delivery of public services and 
construction of public facilities, and the third including access to alternative land or forest 
resources);

 � Access to new income streams related to REDD implementation and protection activities, 
including sharing in income generated by the project and priority with respect to job opportunities 
created by the project; and

 � Where those affected have lacked secure rights in the resources concerned or other neighboring 
resources upon which they rely, enhancement of security of tenure in such resources.

In considering the design and delivery of new income streams, the identity of the manager of 
those benefits is critical. This requires very substantial attention to local institutional arrangements 
and authority structures, both formal and customary. It must be clear that the authorities who are 
assigned roles in the process have the legitimacy and the competence to effectively carry them 
out. Such attention will often reveal needs for capacity building, and arrangements for such capacity 
building should be built into the agreement as a deliverable. Elite capture of benefits intended for 
local communities is always a risk, and can undermine local incentives to play by the rules regarding 
use of the forest.

It will be prudent to set up a monitoring system to determine what benefits are in fact delivered 
to whom. NGOs can play very helpful roles in scoping rights and benefit streams, in advocating for 
local communities, and in awareness raising and capacity building for local communities and their 
leadership. Again, a degree of caution is needed; it also has too many intermediaries involved, 
and benefits for those at the community and individual level may be diluted to the point where 
they become ineffective. Such facilitation by intermediaries is in the immediate interest of the 
sustainability of the REDD activity, and the REDD sponsor should be ready to invest in and monitor 
them.

Unfortunately, effective beneficiary identification and design of benefit streams is not adequately 
highlighted in the current guidance provided to those preparing proposals for funding for the various 
REDD programs. Consultation is most adequately treated in existing guidance, but the guidance 
rarely goes beyond this step. The topic of land tenure and land institutions is mentioned, but has 
not been well treated. There has been, in particular, a failure to advise of the need for serious early 
studies, prior even to local consultation and negotiation, of both the legal framework for REDD and 
the nature of normative systems governing resource access and use on the ground.
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Happily, the new draft FCPF Readiness Preparation Proposal template requires an assessment of 
land use, forest law, policy and governance (section 2a in the template), and the guidelines note 
that the assessment should include a discussion of land tenure and property rights. Consideration 
should be given to making such guidance more specific through inclusion of a matrix of uses, rights, 
and so on, similar to that suggested earlier (see box 4.1).

That said, it is appreciated that the diversity of situations at REDD sites and strategies makes guidance 
on substantive arrangements difficult. Such guidance should instead highlight issues that commonly 
arise, the processes needed to explore them, and options for addressing such issues.

Finally, it needs to be noted that the actual experience with REDD and related efforts is still relatively 
narrow. Many initiatives are still in early stages. Much of the experience drawn upon in the literature 
is that of earlier forest project models, in particular community forestry, and in reviewing those 
lessons there has perhaps not been enough thought given to how projects focused on carbon 
sequestration and those focused on production objectives differ. Do these have implications for 
beneficiary identification and benefit design? While production has been the principal objective of 
community forestry projects, albeit sustainable production, REDD and even REDD+ efforts have a 
primary conservation function with production a benefit allocated more sparingly in order to ensure 
achievement of the primary conservation objective.

The task of generalization about adequate approaches to beneficiary identification and benefit design 
and allocation is also rendered difficult by the fact that the very nature of carbon sequestration 
projects is rapidly evolving; REDD is a moving target.

What should be ensured, however, by those supporting these projects, is the careful monitoring 
of patterns of beneficiary identification, benefit allocation and management of benefits, and of the 
impacts of the various approaches employed on the effectiveness and sustainability of various 
REDD models.
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As suggested in the text, there are available a range of effective tools for rapid assessment of the 
rights, interests, and income streams from forest-related activities. Some are briefly described below:

 � Key informant interviews: These are interviews with those in official and unofficial leadership 
positions who are locally acknowledged as understanding the customary tenure system well, such 
as local oral historians or hunters who know the forest. They can rapidly produce considerable 
information, although it may be colored by the interests of the interviewees, which may not be 
readily apparent. It may be useful to interview two or three key informants together, as they will 
often correct one another.

 � Large group meetings: These can produce informative interactions with different viewpoints. 
They require considerable effort to arrange, and depending on the local culture, discussion may 
be dominated by “important” members of the community. Large meetings should be used 
carefully, given that they provide parties with an opportunity to vent and arguments can develop. 
A considered decision should be made as to whether sides in a conflict should be consulted 
together or in separate meetings.

 � Focus groups: Focus groups of 10 to15 participants are easier to arrange than large group 
meetings. They can be pulled together at relatively short notice near the local court, temple, tea 
house, or bar; where neighbors are found engaged in communal work; or where women gather 
to wash clothes in the river. They are most useful for getting the ideas of those who may be quiet 
or not even present in large group meetings, such as minorities, tenants, or women. In the case 
of women, it will be preferable that the interviewer be a woman. Focus groups can also provide 
a means of listening to the perspectives of groups who speak languages other than the primary 
language of an area.

 � Community assessments: Rapid appraisals at community level will take longer than the above 
methods (typically 3 to 4 days in a community) and will only be possible in a sample of 
communities, but can provide greater depth. They can provide valuable insights into perceptions 
of rights, the level of community dependence on resources, and the differing economic stakes 
of different elements in the community in the REDD resource. Walking community boundaries 
with local informants and visiting areas used within the forest can reveal issues of which key 
informants may have neglected to mention. (Disputed boundaries with other communities, for 
example, are often a sensitive matter and will not be lightly mentioned to strangers, but this may 
come to light when it is observed that an area is inexplicably unutilized, often as the result of 
a dispute.) Simple methods of gauging priorities and preferences of community members can 
produce results that are useful in framing possible solutions.

 � Participatory mapping: Global positioning systems radically facilitate establishing boundaries of 
community and other territories in the forest. The hand-held sets can be used easily even by 
those who cannot read, and are used in Mozambique and elsewhere by those delimiting the 
land of local communities, walking the boundaries with community leaders, and using the GPS 
to create an electronic record of the boundaries. In the Congo Basin, the Geneva-based Tropical 
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Forestry Trust assisted a Danish timber conglomerate in creating a process for participatory 
identification of key resource points of forest dwellers. Forest-dwellers were provided with icon-
based GPS units, and took the hand-held GPS devices as they walked through the forest, and 
recorded, by selecting an icon, the location of valuable forest resources (for example, natural 
springs, sacred sites, gathering areas for medicinal plants, and important trees such as those that 
house edible caterpillars). The information formed the basis for resource maps and subsequent 
negotiation (Wilson 2009, 25).

The outcome of these inquiries should be something in the nature of stakeholder profiles, including 
a profile for each group that might potentially participate in the benefits from the initiative, analyzing 
its social organization, its current land and forest use, and its decision-making processes regarding 
land and forest use. It should, in particular, identify existing benefit streams from the forest to the 
community, and who in the community participates in those benefits (see box I.1 below).

BOX i.1. ROUGH QUANTiFiCATiON OF DEPENDENCE ON RESOURCES

Source: Freudenberger, 1998. The matrix was drawn on the ground with villagers in a community 
in Guinea, which indicated the relative importance of different resources (forest and nonforest) to 
different categories of villagers.
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LEGAL FRAMEWORK FOR CARBON, BEST PRACTiCES

 � Particular legal configurations of forest carbon-as-property may enhance 
sustainable forest carbon investments.

•	Property rights in carbon should be nonattenuated.

•	Property rights laws, or contractual provisions, should specify rights and responsibilities 
for each of the forest carbon properties.

•	An entity should be able to have a property right that enables and facilitates control 
over land-use decisions, that is, some entity should have the property right to manage 
the land to maximize carbon sequestration.

•	Property rights in carbon should run with the land.

•	 Laws should be absolutely clear on usufruct rights.

•	Adverse possession and other land-titling laws should be clarified so that getting title  
to a parcel of land does not require “improving” the land, that is, deforesting or 
degrading it.

•	 Laws or contracts should stipulate who bears the risk in the event that trees fail to 
deliver the promised amount of sequestered carbon.

•	Different legal frameworks may obtain or may need to be formulated for reforestation 
versus avoided deforestation or reduced emissions from deforestation and degradation 
(REDD) projects.

•	 It should be clear to what extent private parties own different forms of forest carbon 
properties.

 � Laws that are specific with respect to forest carbon are likely to enhance 
sustainable projects.

•	 Laws that allocate who may own which property rights in carbon, and  
allocate responsibilities between project actors and various government agencies, are 
likely to result in carbon investments that are more secure in both the short and  
long run.

•	 Laws should specify who may own which carbon property rights.

•	 The successor agreement to the Kyoto Protocol may compel nations to change existing 
domestic laws to be able to participate in forest carbon projects in accordance with 
international treaty rules.
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 � Clear title to forest carbon properties is important and should be allocated 
equitably.

•	Where private ownership of land, forests, and carbon is recognized, nations should 
have a clear system of land titling that secures property rights and ensures carbon 
investments.

•	Carbon property laws should specify what particular property rights are granted by a 
given title.

•	 Lawmakers should be cautious that requirements of legal title do not prevent poor 
people from participating in forest carbon projects.

 � Government must have the capacity to implement and enforce its forest 
carbon property laws.

•	No matter how precisely laws stipulate who may own which property rights in 
carbon, and no matter what the specific legal arrangements are, sustainable carbon 
investments may depend on the extent to which governments have the capacity to 
enforce their own laws.

•	Clear domestic forest carbon property law is just the first step in sustainable forest 
carbon projects.

 � Nations should clarify legal authority for forest carbon law between central 
and subnational governments.

•	 Successful decentralized legal control requires specific conditions.

•	 It must be clear what sectors of formal government have the power to allocate property 
rights, negotiate carbon deals, issue land title, and distribute carbon benefits.

 � Forest carbon “law” should be pluralistic.

•	 Formal statutory law should explicitly acknowledge and integrate informal, local, 
customary law.

•	 Formal forest carbon property laws are just the beginning.

 � Forest carbon laws should be pro-poor, equitably allocating benefits.

•	 Laws should ensure that the poor benefit (or at least do not become poorer) as a 
result of forest carbon investments.

•	 The law should specify what kinds of benefits accrue and to whom.

 � Forest carbon property law must respect the legal rights of indigenous people.

•	 Laws may preexist or may need to be formulated that cover indigenous people’s 
property rights.

•	 Laws should exist that have an established fair process for recognizing indigenous 
groups and allocating their property rights.

•	Community groups and indigenous groups should understand the process completely 
and fully participate.

•	 Forest carbon property laws should incorporate on equal footing indigenous legal 
notions of forest property.
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 � Forest carbon property legal innovations should encourage the trust of all 
project stakeholders.

•	 If stakeholders do not trust the government’s ability to implement and enforce carbon 
property laws, forest carbon projects will not be sustainable.

•	 Forest carbon property laws should incorporate neutral, honest brokers to help facilitate 
trust on all sides.

•	Nations or NGOs should consider training a corps of neutral paralegals to help facilitate 
trust and ensure fair, functional forest carbon deals.

 � Effective, specific contracts are essential for creating sustainable forest 
carbon investments.

•	Contractual agreements currently preserve many millions of hectares of tropical forests 
even without clear national laws.

•	 For maximum sustainability, forest carbon contracts should be crystal clear about 
parties’ rights, responsibilities, and benefit sharing.

•	 Forest carbon contracts should be fair to all parties.

•	National or subnational governments should provide legal guarantees that they will 
support all forest carbon contracts, no matter how formal laws vis-à-vis carbon may 
change.

Source: Takacs, 2009.
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TABLE iii.1. LESSONS FOR BENEFiT SHARiNG UNDER REDD+ FROM REviEW OF EXPERiENCES

BENEFIT SHARING AREA REVIEWED LESSONS FOR BENEFIT SHARING UNDER REDD+

Forest Conservation and Management Types:

Integrated Conservation and Development Projects 
(ICDPs)

-  Key stakeholders for benefit sharing need to be more carefully 
identified

-  Links between incentives, benefits and actions are often too 
loose

-  Criteria for benefit sharing could include cost, compliance, 
need, and residency

-  Embezzlement and elite capture are often major problems
-  ICDPs take on too many things—lesson for REDD+?

Payment for forest Environmental Services (PES) -  Links between incentives, benefits and actions stronger than 
for ICDPs

-  PES is usually not targeting the poor; one reason is high 
transaction costs

-  Flexible tenure arrangements and up-front payments may 
improve benefit sharing

CDM & voluntary carbon markets -  Sustainable development concerns under CDM are left to 
countries

-  Standards in voluntary markets for social issues may be useful
-  Front-loaded payment schedule is important for poor 

participants
-  Taxation of carbon credits can be redistributed for benefit 

sharing purposes

Community Forest Management (CFM) -  Vertical benefit sharing is often specified in regulations, 
horizontal benefit sharing is often decided locally

-  Government procedures for CFM are often cumbersome and 
benefits are low

-  Clear and stable government rules on benefit sharing are 
important for incentives

-  The inclusion of marginal groups makes benefit sharing more 
fair and transparent

Production forestry -  Sensitization and training are needed before receiving 
monetary benefits

-  Transparency and accountability problems at different levels

Other Areas and Sectors:

Extractive industries -  Appropriate benefit sharing can induce cooperation also in 
difficult situations

-  Dedicated benefit sharing systems are needed if existing 
systems are dysfunctional

Infrastructure project safeguards -  Available guidelines may be useful for benefit sharing under 
REDD+

-  Monetary compensation systems may create local problems

Source: IUCN, 2009.

ANNEX iii: LEARNiNG FROM 
EXPERiENCE

77Annex III: LEARNING FROM EXPERIENCE

REDD_Part II.indd   77 25/02/12   4:25 AM



REDD_Part II.indd   78 25/02/12   4:25 AM


