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Judicial Reform
A Process of Change Through Pilot Courts

Introduction

Many developing countries are giving priority to judicial reform as a nec-
essary precondition for encouraging new investment. Governments in
Eastern Europe and Latin America realize that they cannot complete their
economic reforms until they have made a corresponding change in laws
and legal processes. The adoption of reforms varies from region to region:
while some Eastern European countries included the judiciary as part of
their initial public-sector reforms, Latin America has left it for last, mak-
ing changes to the judiciary as part of a second generation of reforms that
focuses on institutional strengthening. Reformers in both regions share
four core goals, however: each country aims to have an impartial, predict-
able,’ accessible, and efficient judicial system.

The pressure on governments to reform comes from both local and for-
eign interests. At the national level, privatization of large state enterprises
has raised issues concerning contracts, labor, and competition that the ju-
diciaries were ill-equipped to handle. In addition, as democracies stabi-
lize, public opinion has begun to play a larger role in decision-making,
and public dissatisfaction with the judiciary runs high in many countries.
At the international level, economic integration also pushes countries to
change their laws and legal processes>—not only is there greater pressure
for efficient enforcement of laws, but there is also the need to rewrite
legislation to conform to regional and international standards® and the need
to establish new institutions.* In addition, when countries apply to join
international trade organizations such as the WTO, they must comply with
certain legal prerequisites, and they come under pressure to allow foreign
institutions to review their administration of law.” Finally, as countries try
to make themselves more attractive to foreign investment, they find that
an inefficient judiciary may repel potential investors. One factor that in-
vestors consider when rating a country is whether they will have access to
suitable mechanisms by which to resolve disputes. For example, in a re-
cent poll, more than 90 percent of businesses cited delay as the main prob-
lem of the judiciary in Brazil ® In the same poll, 66 percent stated that judicial
uncertainty directly harmed their business.”
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Judicial Reform

The judicial sector in many countries is inefficient and distrusted. In Hun-
gary, 55 percent of judges were appointed before 1989. Rapid changes to
the judiciary caused problems for judges from the old system as well as
for those newly appointed judges who were in need of training from the
start.® The result is that while most judges here are respected for being
impartial and fair,® they are often accused of inexperience, and this calls
into question the fair administration of justice.” Judges in Hungary have
also been under tremendous pressure—the number of cases filed in one
Hungarian court increased by more than 500 percent over 1990-96.
While these countries are responding to calls for judicial reform, mod-
ernization cannot be achieved with one five-year project. Reform requires
both cultural change and a systematic change in the delivery of justice,”
so countries need to institute the reform process in a program of stages.”
Such a program often includes court modernization, legal reform, and
alternative dispute-resolution mechanisms; training for judges, court per-
sonnel, lawyers, students, and civil society; and improved access to jus-
tice. The starting point for the program should be a clear plan that focuses
on activities that have a high probability of success and that provide im-
mediate benefits. This helps to win over judges and political actors who
may have a vested interest in the continued inefficiency of the judiciary.

Why Pilots?

One way to begin the process is via a pilot program of court moderniza-
tion. Courts usually have limited experience of reform processes. Pilot
courts can help the judiciary develop the tools needed to manage projects
and implement reforms, and can serve as the basis for much larger efforts.
They foster teamwork, and can help identify and create leaders and train
personnel to carry the judiciary into future projects.™

Pilots allow courts to focus on specific issues, often emphasizing orga-
nization or efficiency, and help them to define goals and test them for
practicability.”” They allow the judiciary to estimate the costs of reforms
and the time needed to implement them, and to define the main obstacles
to further reform. In addition, pilots can serve as models for the reform of
larger systems, and can be tested and evaluated for efficiency and effec-
tiveness before the full reform is imposed.’ By testing regulations in this
way, legislators and administrators can avoid the steep economic and
political costs of revision or repeal. A mediation pilot in Argentina, for
example, began in the capital city and saw agreement reached in more
than 60 percent of the cases in the federal court.!” After evaluation and
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revision, the pilot will be expanded to the rest of the country’s federal
courts.

An essential element of judicial reform is consensus, and building that
consensus is often one of the first stages of a reform program. Without
consensus, obstacles to reform may be overwhelming. Pilots lend them-
selves to the first stages of the judicial reform process because they can
help to communicate a vision of the change process, and can help judicia-
ries to see beyond their vested interests and work together to reach con-
sensus.’® They help reformers avoid setting unattainable goals, and reduce
the risk of failure and the loss of valuable resources. They also generate
ownership of the reforms, and generate a political and social commitment
for change that makes reforms difficult to reverse. This paper will high-
light examples of pilot courts in Eastern Europe and the Americas, and
will discuss some of the lessons learned from them.

A Process of Change: Leadership and Management

A pilot project only makes sense if there are long-term objectives, in gen-
eral related to the overall judicial reform program. In this way, the pilot
can build knowledge and prepare the way for more profound reforms.
The main elements of the knowledge needed can be classified as leader-
ship and management. Management is a set of processes that keeps a com-
plicated system of people and technology running smoothly.”” These
include planning, budgeting, organization, staffing, problem solving, train-
ing, automation, and case-flow management processes, as well as others.
Leadership is a set of processes that creates new organizations or adapts
existing organizations to changing circumstances. Leadership defines what
the future should be like, aligns the people with that vision, and inspires
them to achieve it despite the obstacles.”

Some authors argue that successful reforms are due 90 percent to lead-
ership and 10 percent to management. Reform requires a change in atti-
tudes, which implies also a cultural change. Due to their traditional culture,
judiciaries are often not accustomed to change and seldom initiate reform.”
In one pilot court discussed below, the judges were resistant at first to the
recommended reforms; they later came to embrace the program, however,
and ensured its success through their strong support.?

To overcome cultural resistance to change, the early participation of the
main actors in the change process has become a powerful tool to help
achieve full commitment to the process. As seen in the cases discussed in
this paper, Total Quality Management (TQM), a system that specifies full
management participation, has become an effective way to begin the re-
form and innovation process.” Each pilot presented in this paper is based
on the concept of TQM. Most of the pilot courts have used TQM tools to
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strengthen and support their internal leadership capability, to encourage
cultural change, to assist communication of the vision and creation of the
learning process, and to provide other short-term benefits. The pilots show
that building the knowledge necessary for change is also part of the greater
medium- and long-term processes.

Participation

Participation is a key ingredient in the process of change, and the small,
local scale of pilots means they are particularly well suited to fostering
this participation. Groups that should have a voice in the process in-
clude the higher and lower courts, the legislative and the executive
branches of government, nongovernmental organizations, citizen groups,
law schools, bar associations, judicial associations, business groups, and
other stakeholders in the reform process. However, the judiciary is some-
times reluctant to encourage participation because of fear of criticism or
occasionally because of its own inexperience in dealing with these dif-
ferent stakeholders—it may even not be aware that stakeholders outside
the judiciary exist. This is one of the hardest stages of cultural change to
overcome.

Participation by the general public is important. One pilot found that
public input raised important issues that judges and lawyers would not
otherwise have noticed.* Some countries have large minority groups that
may have special access issues, and that usually have complaints about
the judiciary. Other issues that the public can help appraise are access to
justice, and faith in the system. A study reflecting more voices yields a
more complete map of the main problems in the system. Wide participa-
tion also has the advantage that it engenders a feeling of ownership and
enthusiasm in those involved. Such a spirit is crucial, particularly for longer-
term reforms, which can be difficult, time-consuming, and politically costly.
The participation of judges is crucial to the process. In the United States, a
review of a six-court pilot program showed that one reason the program
had not been as successful as others was because no active federal judge
had taken part in the planning stages of the reform.>

Another way to foster participation is to make the reform program vol-
untary.® This method tends to encourage those judges interested, and also
encourages further experimentation among other courts: if a few courts
experiment and are successful, others may choose to follow. Participation
will also be wider if the higher courts encourage the lower courts to ini-
tiate their own experiments, thereby providing a basis for innovation. One
way to achieve this is through a court resolution explicitly permitting pi-
lot programs. In this way, the lower courts are not discouraged if a law
must be changed before undertaking a pilot project.
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Pilot Courts around the World

While pilot methods vary from country to country, they share several char-
acteristics that make them useful tools for judicial reform. They permit
experimentation, and they are instructive for those who want to imple-
ment other, related reforms. International exchange of pilot experiences,
for example, can be useful in generating ideas for further reforms. Although
reformers must be sensitive to the cultural and structural differences be-
tween countries, the exchange of experiences can also help to build sup-
port for the pilot projects, create working relationships among judiciaries,
and legitimize the reform process.

Even within a country, pilots provide fertile learning ground. In the
United States, for example, one pilot project set certain specific goals—
reducing cost and delay, creating uniform case management, establishing
judicial control of cases, and making judges accountable for their cases—
but allowed each participating court to choose how it would attain those
goals.” The result was a rich diversity of solutions: one court designed a
case-tracking system, another created an early assessment program, and
another scheduled “settlement weeks,” in which courts focused on medi-
ating cases deemed ready for settlement discussions.? In Ecuador, a simi-
lar system allows courts to develop their own program and submit that
program to a grant facility for funding. The result is that subsequent re-
formers have a greater array of solutions to study and choose from.

Colombia

In Colombia, the Itagiii municipality launched its first pilot court reform
project in 1989. Colombia is a country plagued by extreme violence that
has undermined the system of justice.” Military and paramilitary death
squads have placed pressure on the government to act outside its official
mandate,® with the result that the Colombian judicial system suffers from
inefficiency and low public confidence—the country ranked 45 out of 46
countries in a study of public confidence in the fair administration of jus-
tice.”! Six years after the 1991 reforms, the courts were less productive than
before those reforms.*

An efficient and effective judiciary is crucial in this environment, but
instead there is a 99 percent impunity rate and a constant threat of vio-
lence against the judiciary itself. Although general reforms were not so
successful, there has been an important success story. The local business
guild initiated the Itagiii pilot after conducting a study that revealed that
61.2 percent of the Itagiii community had no confidence in the judicial
system, and 85 percent did not bother to report violations of the law. The
pilot experience in Colombia is an example of an effort to improve confi-
dence in a system that desperately needs some form of dispute resolution
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that works.® This pilot is an example of cooperation between the indi-
vidual court and its community, and a clear example of a cultural change
in the judiciary that has yielded positive results.

The goal of the Itagiii pilot was for courts of first instance to adopt mod-
ern administration techniques to increase their productivity, improve the
quality of their service, and restore confidence in the judiciary. Eleven courts
volunteered to participate in the program, which comprised two main
phases. The first phase required the design of the proposal, which was to
be presented to the judges of Itagiii by the business association and the
nonprofit group. The proposal focused on reorganizing the court adminis-
tration, creating working groups to implement the changes, and develop-
ing a financial strategy. Once the judges approved the plan, phase two, the
implementation of the changes, began. In broad strokes, the plan proposed
centralizing the administrative work of the 11 courts in one office, allow-
ing judges to focus principally on judicial tasks. This office was to be man-
aged using modern organizational techniques, with efficiency, quality of
service, and continual improvement as top priorities. At the same time,
the courts would improve their public image through community outreach
and other communications strategies.

So far, the project has been a success. In 1991, plaintiffs filed 3,400 cases,
but judges resolved only 2,200 cases (65 percent). In 1997, 6,700 cases were
filed—an increase of almost 100 percent—of which 5,400, or 81 percent,
were resolved. The judiciary improved the proportion of cases it resolved
despite a dramatic rise in the number of cases filed. This is consistent with
the philosophy that when the judiciary improves its efficiency, people will
seek judicial help in the belief that help will be forthcoming.* The increase
in cases filed here suggests greater public confidence in the judiciary.

Five main elements were key to the project’s success, and could pro-
vide useful guidance for other pilots:

* strong, involved leadership from both the public and the private
sector :

* the use of modern management techniques

* participation at all levels

* efforts to improve the judicial system’s public image

* the application of strategic change management

The Itagiii pilot reform program was a collaborative effort between a
business association, a nonprofit organization, the Municipality of Itagiii,
the Tribunal Superior, and court personnel. The pilot enjoyed strong sup-
port from high government officials, including the Ministry of Justice, and
the Supreme Court.* The private sector provided part of the funds and
technical support for management reforms, and it continually voiced its
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support for the project, publicizing its success locally and abroad.* Al-
though it is unusual for the private sector to participate so intimately in
judicial reform, the business sector in Itagiii has a tradition of contributing
to public welfare,” and participants in the program aver that judicial in-
dependence was not compromised. Other pilot programs considering pri-
vate sector support may prefer to have funds channeled through a nonprofit
group to avoid allegations that judicial independence is being compro-
mised.

The participation of judges and magistrates added validity to the re-
form program and strength to its leadership. By involving judges in the
pilot and thus conferring on them status that they lack in the rest of Co-
lombia and most of Latin America, the creators of the pilot ensured their
support was strong. Judges and public officials in fact formed one of the
three main working groups, and they became leaders of the activities. This
new sense of their importance secured their involvement in the project,
and enhanced their attitude toward their work and the law.

The Itagiil project also relied on the support of the legislature. In Latin
America, where public bodies are often created and managed under com-
plex norms and regulations, laws tend to restrict the implementation of
change. The Itagiii pilot needed to address public demand for change, the
fear for personal safety, and the delay in the administration of justice. In
1990, la Sala de Gobierno del Tribunal Superior de Medellin passed Resolution
158, which allowed the courts to centralize their administrative tasks in a
specialized office. Other changes in the national legal framework of jus-
tice administration also opened the way for reform.

Like many of Latin America’s legal reforms, the Itagiii pilot focused on
streamlining administrative processes. Borrowing from the schools of
reengineering, continual improvement, and strategic management, the
reform planners were able to design more efficient, service-oriented pro-
cesses, and make personnel more efficient, creative, and committed. There
was also an effort to transform the judicial mentality to accept that the role
of the judiciary is to provide a service to the public.

Traditionally, Latin American trial judges spend a high percentage of
their time on administrative tasks, and there is no clear division between
administrative and judicial work. In addition, judges are accustomed to
working alone with their own staff. The Itagiii project, by contrast, places
most administrative tasks with the Cooperative Administrative Office
(Oficina de Apoyo Judicial (OAJ)), freeing judges and other staff for purely
judicial tasks. The OA] receives and tracks cases, files documents, sends
out notices, and keeps parties informed, while judges and clerks focus
almost exclusively on investigating cases and writing opinions. By cen-
tralizing administrative tasks in the OAJ and focusing on efficiency, the
Itagiii trial courts have been able to improve their systems for tracking



8 JUDICIAL REFORM

cases, assigning judges to cases by lottery, and sending notices—just by
reengineering the process of sending notices, the pilot was able to elimi-
nate a step in the process. The structural changes and process reengineering
have translated into client benefits. Today, cases are processed more quickly,
clients receive better service, and they have access to more readily avail-
able, more reliable information.

The management of the OA] is in the hands of the judges who design
the changes. Every six months, a new director judge is chosen, based on
his or her knowledge of the judicial process and of the problems facing the
courts. Each judge has the opportunity to build leadership skills in the
director position, and to learn the importance of teamwork to achieving
results.

Continual quality improvement is another distinguishing characteris-
tic of the Itagiii reform. The pilot courts track client satisfaction as well as
other indicators. Every six months, for example, the OAJ conducts a client
survey to learn who the clients are, when they come to the system, and
where their dissatisfaction with the service may lie. The surveys help the
OA]J to meet client needs better, and provide new ideas for change. It was
through this system, for example, that the OA]J learnt that many clients do
not understand the legal system, making it difficult for judges and staff to
work with them. In response, the OA]J created communication and educa-
tion programs, in which judges give classes on law and procedure for the
community. By reaching out to the community and demonstrating their
skills and knowledge, judges at the same time gain the respect of the com-
munity that had previously been lacking.

The OAJ also uses performance indicators to encourage staff efficiency.
It has defined eight types of services, and created a time limit for each.®
Time limits set by law are often not enforced, so establishing time limits
agreed to by the staff is crucial. Each OAJ staff member makes a commit-
ment to perform these tasks within the defined limits,* and work is as-
sessed to see if it has been completed on time. The pilots also measure the
productivity of their judges, by tracking the cases that are filed, the cases
pending, and the cases resolved. In many developing countries this track-
ing is not done because statistics are unreliable or are simply not gath-
ered—the Itagiii pilot, in contrast, keeps strict data that can be used for
measurement. In addition, judges also have performance goals, and strive
to resolve a certain number of cases each month.*

The designers of the Itagiii project were able to clearly define long-term
goals, elaborate the strategies to achieve those goals, and communicate
these goals and strategies to all involved. These goals were communicated
to their own personnel, to the higher courts, lawyers, and the community
at large. In this way everyone was aware of the goals of the pilot and the
results that were being sought. This transparency is important in judicial
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reform management. Two other important characteristics of Itagui’s plan-
ning were that judges were included early in the process, and that long-
term goals and strategies are reviewed on a regular basis.

Just as it is important to have judges involved in developing and imple-
menting reforms, it is important that staff of all levels are aware of, com-
mitted to, and actively participating in the reform. The Itagiii project was
successful in training employees in new management and performance
skills, and in incorporating their input into the reforms, eventually result-
ing in a high level of job satisfaction. Training included a clear definition
of the court mission, values, beliefs, and main strategies. These messages
were printed on signs posted throughout the hallways and conference
rooms, and were included in the employee manual. Interviews with staff
revealed a high level of awareness of the court’s stated mission and a good
understanding of the goals.

A survey of several Colombian jurisdictions showed that employees
who participated in the Itagiii pilot project are more open than is typical to
innovation and improvement. On a scale of 1 to 5, in which 5 signifies a
corporate culture of innovation and 1 a traditional corporate culture, Itagiii
scored 4.4. Other jurisdictions scored in the range of 3.2 to 3.7. Itagiif em-
ployees also displayed a greater level of knowledge about administrative
and organizational issues than is evident in comparable jurisdictions. They
were familiar with concepts such as teamwork, reengineering, continual
improvement, and performance indicators, which they used daily. This
was true even though most courts do not have specialist administrative
staff.

Institutional reforms have to strike a balance between top-down and
bottom-up changes. If decisions are made exclusively in the upper levels
of management, those who implement them at the lower end will be less
committed and less knowledgeable. But there is also a need for leadership
to ensure that all proposed changes work toward a common goal. The
Itagiif pilot struck a good balance in this regard. Upper management pro-
vided strong leadership and support, but employees were encouraged to
submit their own proposals for changes. If they were approved, the pro-
posals were financed and implemented. If not, the employee was given an
explanation for the decision taken. The archive keeper, for example, sug-
gested and then implemented a method of facilitating retrieval by keep-
ing a computer database of where archives are stored. Having this sort of
input gave employees a stake in the reforms, and allowed the reforms to
benefit from the hands-on knowledge of those who worked in the organi-
zation. The process gave the employees a permanent voice, which encour-
aged participation and built consensus.

A survey of the “organizational climate” of Colombia’s courts revealed
that the Itagiif staff was more content with the court work environment than
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the staff of other courts.#! This can be partly attributed to the fact that the
Itagiif staff was actively involved in the project, and received positive feed-
back from clients, through performance measures, and from the community
and the nation at large. An important aim of the pilot project was to change
the public’s perception of the judiciary, and the result was that the judiciary’s
image improved. Its increase in efficiency alone boosted its image.

Itagiii was able to achieve its goals, and its courts and administration are
now in a constant cycle of self-improvement. Evidence of its success is that
Colombia’s judicial council is replicating many of the Itagiii strategies as it
strives for greater administrative efficiency in other areas of the country.

Peru

Even in a country where there is arguably little judicial independence,
pilot projects can provide a mechanism that works at different levels of
the courts. In 1995, and under pressure from the Peruvian executive, the
judiciary in Peru embarked on a program of emergency reforms that was
scheduled to last until the end of 1998. The reforms included measures to
improve the management of human and financial resources, the use of
information technology, and courtroom organization and infrastructure.
Training has been stepped up, and salaries increased.

Launched in 1996, the Chiclayo pilot project is a product of this pro-
gram and is an example of the top-down approach of initiating reforms. It
shares many goals and methods with the Itagiii project. The Chiclayo
project, which included five courts, aimed to make a clear separation be-
tween judicial and administrative functions, centralizing administrative
functions in one office.*” Another goal was to make administrative pro-
cesses more efficient through the use of technology.

The first step in the project was to analyze the existing processes, codes,
and regulations, and compare them with those used following reforms
undertaken in Costa Rica, Colombia, and the United States. The second
step was to create a conceptual framework pinpointing a few clear, critical
goals. It is too early to properly evaluate the Chiclayo project, but it does
exhibit important characteristics that would be helpful in creating another
pilot project. It also helps to highlight how even a newly launched project
needs to be continually assessed and adjusted to suit changing circum-
stances. Like the Itagiii project, Chiclayo has benefited from the support of
high-level officials and the active involvement of judges and the Supreme
Court. This support has not only boosted morale, but has assured Chiclayo
of its ability to carry out the project.

The five magistrates of the pilot were active participants in the reform,
and together created a system of management for the courts. As in Colum-
bia, they were an important part of the design process. They also alternate
in the acting president role, a position that includes the responsibility of
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managing relations with the president of the Superior Court, the general
and executive management of the courts, and other institutions. The skill
of the magistrates in working together has been one of the strong points of
the reform project.

One of the first changes made was to place administrative staff in charge
of public relations, pure administrative tasks, and procedural tasks that
are not judicial in nature. This is different from most Latin American courts,
where most employees—including the judges—attend to the public. In
addition, a common administrative office was created. Administrative
personnel work with all judges.

The courts began with newly trained staff who had not previously
worked in the courts. By including new staff, the pilot managers avoided
the common problems of resistance to change and of carrying over the
culture and bad habits of the old system into the new. Classes were also
offered in computer use and in the new processes that the reforms were to
employ. A key characteristic of the Chiclayo pilot has been the use of com-
puters to speed up case processing and other administrative tasks—every
staff member has a computer terminal. Judges and staff also agree that
there is a need for more courses, which is a positive result, as training is an
essential ingredient of continual improvement.

Although judges participated in the process, the group in charge of re-
designing processes in Chiclayo worked separately from the group that
was eventually to implement these processes. Lawyers and other users of
the system did not participate at all, and later felt alienated by the changes,
especially as there was little effort to explain why the changes were being
made. Chiclayo would probably benefit by using the Itagiii model of con-
sultation for any future changes .

The Chiclayo project began without a caseload. The idea was that startup
would be smoother if the system was not immediately inundated with
cases. After a year and a half, however, Chiclayo’s caseload has grown to
a regular size, and the administration has not been able to keep up with
demand. The court was not prepared to increase its output from the first
year; clients complain they must wait in long lines, computer systems need
maintenance, and judges worry that they don’t have enough administra-
tive staff. The complaint that more staff are needed, rather than better pro-
cedures, is common.* Chiclayo’s next step is to reassess its administrative
needs and carefully define the responsibilities of each position. Such a re-
assessment could provide insight into where efficiency could be improved.
Perhaps if the Chiclayo pilot had started with a regular caseload it would
have been more realistic in its expectations of performance.

Chiclayo used the jurisdictional procedures prescribed by the existing
codes and rules. The result is a mix of modern organization and manage-
ment, focused on service and efficiency, with procedures that were origi-
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nally fixed with a different set of priorities. This is an example of a pilot
working within the existing legislation, and could lead to changes in the
law. Specifically, Chiclayo should ascertain if the time allowed for each
step of the procedure is reasonable or too long; if each procedure reflects
the goal of efficiency;* if it is clear which party is responsible for each step
of each procedure; and if there are any conflicts between the Chiclayo pro-
cedures and the existing codes and regulations. Based on a study of its
pilot experience, Chiclayo could make recommendations for administra-
tive or legislative changes.

There are many benefits to seeing how different models work, and es-
pecially to discussing the results of each experience. An analysis of the
Chiclayo pilot could look into the financial viability of a reform that re-
quires each staff member to have a computer. It may also be unrealistic to
start without a caseload: temporary judges could be used instead. Peru
has successfully used temporary judges in many courts to reduce pending
cases, and this model could perhaps be adopted for future courts.

A comparison with the 40 pilot courts in Lima could also prove useful.
While the Lima and Chiclayo model courts share many characteristics,
there are some key differences, and it is important to understand how these
differences play out in day-to-day administration. In Lima, for example, a
coordinating judge acts as liaison between the public and the other judges,
whereas in Chiclayo there is no judge in this role. Lima has more special-
ized functions, such as a team focusing on notices, whereas in Chiclayo
this is the job of the regular staff. Lima began with a pending caseload,
reducing the pending cases during the pilot rather than prior to the start;*
it created information windows to answer public queries about case sta-
tus; and it set up a cooperative administrative office for its six judges us-
ing existing personnel, in contrast to Chiclayo’s use of new personnel.

The pilots in Lima have already shown successful results. The clear-
ance rate reached 126 percent in 1997, a substantial improvement from 66
percent in 1995. This reflects the effective use of management tools, tools
that perhaps could be adapted to other courts to ensure that the changes
become part of the institutional culture.* Both the Lima and Chiclayo sys-
tems have strengths and weaknesses, and it is important to keep in mind
their different settings when comparing them. One is in a large city, the
other in a more rural area, and some processes will inevitably work better
in one setting than the other. Reformers in Peru are fortunate to have the
two projects working side by side, and a comparative analysis of the two
should offer many benefits.

Ukraine
In Ukraine, three model courts are being tested over a three-year period.
Ukraine has changed to a market economy, and the consequent change in
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the types of legal cases it receives has forced the country to address the
weakness of its judiciary. In addition, the 1996 constitution deemed the
judicial branch an independent branch of government, increasing the ex-
pectation of change. Rapid reform is needed, and the pilot courts are an
example of a way to begin the change process.

As in many Latin American countries, Ukrainian judges are tradition-
ally responsible for the administrative work in the courts, and attend the
public for a large part of the day. It is common for judges to hear the grounds
for filing a case, decide if they are sufficient grounds, assign the case, and
then hear the case. The pilots are seeking to gain a better understanding of
the judicial and administrative roles, in order to allocate human resources
more efficiently and to revise administrative procedures. The judges have
been given the opportunity to study other systems and design their own
project.

Between 1992 and 1996, the number of cases filed at one of the three
courts fell 13 percent, due to the decline in economic activity and the lack
of public confidence in the judicial system. Since its commencement, the
project has seen an increase in the number of cases opened—possibly a
result of greater public confidence. To ensure quality in the system, it is
hoped that the pilot will address the fact that judges do not have timely
access to current laws, a problem exacerbated by the fact that there is a
new constitution and a new civil procedure code.

The courts also face problems of poor infrastructure, low judicial sala-
ries, and Jack of modern technology—some do not even have typewriters
or photocopiers. Correcting these problems requires additional resources.
As in many Eastern European countries, the court administrative budget
and policy are under the authority of the Ministry of Justice. To impiement
new processes, the pilot therefore requires the cooperation of the Ministry
of Justice as well as the judiciary. The Ministry of Justice was to provide
formal authorization for the pilots to proceed. The plan also specifies build-
ing renovations, to provide judges with more privacy and to give the pub-
lic better access through a new reception area. This pilot is just in the
beginning stages. Although there are no results yet, the design process has
emphasized participation—not, however, of the degree practiced by Itagiii.

Argentina

Argentina has set judicial reform as a priority. The judiciary has been
strongly criticized for its apparent lack of independence.”” One poll shows
that more than 75 percent of the population does not believe that the judi-
ciary is either independent or efficient, and the recent increase of the
Supreme Court from five to nine judges may have reinforced this view.
Although many structural reforms have taken place to improve the
economy, the judiciary has been left for last.



14 JUDICIAL REFORM

The pilot experience in Argentina is an example of a cooperative effort
between the judiciary and the executive branch. Although the initial idea
came from the executive branch, the judiciary and the individual courts
welcomed the project. Involvement from the executive is not uncommon,
and this coordination of the different branches of government may in fact
encourage the process of reform.* For example, although judges initially
resented it, the state of California legislature imposed a delay-reduction
initiative on the courts.”

One study in Argentina resulted in findings that some of the Civil Trial
Courts only disposed 20 percent of the cases filed in 1993, although the
median number of filings per judge decreased.* The costs incurred by court
users have increased as a result of current caseloads. The delays in the
courts have also increased, in part because of the administrative burden
on the judges. Administrative responsibilities of the judges are not being
delegated. The situation is exacerbated by the fact that some courts end
work at 1:30 in the afternoon.

A program has been approved to create Model Courts to address some
of these issues.”” Two courts that stand out—each has a pending caseload
of more than 50,000 cases—were chosen.* These courts represent two dif-
ferent types of Federal First Instance Courts: Mar del Plata is a multi-juris-
dictional court that receives civil, commercial, and labor cases; Resistencia
is also multi-jurisdictional, and receives civil, commercial, labor, and crimi-
nal cases. These courts were chosen because of their large caseloads, en-
thusiasm to participate, and willingness to try something different—which
will not in this case involve simply increasing the number of judges or
courts.* The program has been planned such that the judges themselves
are the main part of the design process, and it is hoped that they will lead
the process.

The model court operation is designed to address key administrative
issues at the court level. These issues include designing different adminis-
trative techniques, introducing management systems, training judges and
personnel, and disseminating information and evaluating progress. Each
model court will test and evaluate different measures that can later be
expanded to the entire system. A new organizational structure will be
implemented in each court that will attempt to employ existing personnel
in the most efficient manner; a separate group will be hired in the interim
to implement a delay-reduction program of existing cases.*

The project will develop court performance standards that each court
can use to evaluate progress. It will also train judges in the areas ad-
dressed by the project, focusing on an understanding of leadership, the
importance of delegation, and the management of change. Court per-
sonnel will be trained in new administrative and case management tech-
niques, the collection and reporting of cases, information technology,
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records management, the development of forms, the development of a
budget, and human resources management, including motivating per-
sonnel.

Similar to the pilots in Lima, information centers will be established in
the courts to serve the public. These will provide information on the court
process and case status, and will receive comments, suggestions, and com-
plaints about the process. Trained personnel will staff these information
centers, alleviating the burden previously borne by the judges and also
providing a more professional public service.

The model court project will emphasize decentralization and stakeholder
participation. Seminars will be held and working groups will be formed
to review the design of the model courts, the different stages of progress,
and the results. Surveys will be used to evaluate the courts, and it is hoped
that success of the pilot will produce results that can be applied elsewhere
in Argentina.

Evaluating Progress

Thorough, constant evaluation is one of the most important aspects of
managing a successful pilot project. By assessing each measure of the
project, reformers can better judge if it is suitable for adoption in another
region, or even in another country. With the exception of a few pilots in the
United States, Colombia, and Peru, however, scant literature exists on the
lessons learned from these projects,® and there has been little international
exchange of pilot experiences. This section highlights the importance of
evaluation, and discusses some of the lessons learned on how best to con-
duct them.

One lesson that has been documented concerns who conducts the
study—it is important to have evaluations from sources not involved in
the reform.” In the evaluation of pilot courts in the United States, research-
ers found that while internal reports indicated a successful reduction of
time-to-deposition, independent reports saw no significant change.* Self-
evaluation of the process is important, but there is always a need for an
objective review. This type of independent evaluation was conducted in
Peru and is being planned in Argentina.

Another important lesson about the evaluation process is that the sub-
ject of study should be carefully chosen. Assessments of judicial reform
projects in developing countries have not focused on the impact of the
new activities, but on whether or not projects were completed and how
funding was used.” The reason is not only that impact studies cost more,
but also that most institutions conduct assessments for only a short period
at the end of the project, when the impact is not accurately measurable.®
Some way to measure the impact should be considered during project
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implementation, as has been done in Colombia. This also makes it essen-
tial to define goals prior to the launch of the project.

Pilots should also be reviewed during implementation to determine if
adjustments should be made along the way. This is something being con-
sidered in Peru. The process of reform is just as important as the end re-
sult; by studying this process, one can learn the causes for success or failure
of a reform. For example, measuring the level of involvement of the orga-
nizations that finance the effort is important to the progress assessment,
and could benefit other projects in other parts of the world.® In the Argen-
tina pilot, project evaluation and dissemination of this evaluation is an
important, ongoing activity.

Before and after data are also important in showing the effect of changes,
as the ability to demonstrate positive change enables reformers to win
support. The Colombia pilot shows these positive results through statis-
tics and surveys. Both objective and subjective data are measured through-
out the process, providing information that enables an analysis of the pilot’s
impact. Evaluations, if designed thoughtfully, can also yield unexpected
results. In the United States, for example, one evaluation revealed that a
pilot’s tracking system® had actually helped create a structural backbone
for the courts, and provided guidelines that were particularly useful for
new judges.®® This sort of added benefit can help team spirit within the
courts, and help create an environment that supports innovation.

Although not all pilots will be successful, there is much to learn from
each experience. One pilot project, for example, found that the changes
implemented had had little effect on time-to-disposition or litigation costs.*
Another project revealed that early judicial case management means re-
duced time-to-disposition, but at the cost of more attorney hours.® If the
pilot is successful, however, the data it provides can be useful in develop-
ing a national program, or in replicating its benefits in other courts. And
the more pilots that are conducted, the easier it is for reformers to compare
different methods and choose the best among them.

Some Lessons Learned

One element necessary for success is the support of a political authority to
guide and promote the project while protecting it from the sabotage of
vested interests.® It is also essential that the chief judge of each court be
supportive and provide leadership, as in the rotation of leaders in the
Colombia and Peru pilots. As evidenced by many of the pilots, participa-
tion is essential by all interested parties. It is interesting to note that most
of the time, pilot reforms begin in the lower courts. In this respect, they
tend to work from the bottom up, with support from the top: This support
can mean the difference between success and failure.
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Another important finding is that the success of a pilot depends in great
part on the strength of the court personnel participating in the pilot.® A
good example of this is the participation encouraged in the Colombia pi-
lot. To carry through a project, judges must work closely with their staff,
as well as with the bar and other interested parties. As a result, collegiality
among the staff and judges typically increases after pilot experiences.®

Beyond the judiciary, pilots require the cooperation of the community
at large. The process and design of the pilot should include “everyone
who would benefit from the fair, prompt, and economical resolution of
disputes.”” They require an interdisciplinary and multidisciplinary ap-
proach” that allows for cooperation in removing the obstacles to fair and
efficient judicial dispositions. This is consistent with the fact that courts
are a service to society, and there are therefore many stakeholders in the
reform process who should participate so that the reforms cannot be re-
versed.

Participation requires that there be access to information. Pilots teach
us that it is important to establish a mechanism to report and disseminate
information on performance standards. This information permits civil so-
ciety to hold the judiciary accountable, and can assist in developing clear
performance standards by which to assess the progress of the pilot. This
was done in Colombia.”™ Performance measures can also be used to im-
prove management in the courts, and to encourage efficiency.” One way is
to report judges’ case statistics™—one pilot found that a decrease in the
number of pending cases could be associated with the public reporting of
the judges’ calendars.” The courts themselves set the goals, and it is up to
them to meet the goals.”

Many successful pilot programs use intensive training during the de-
sign as well as the implementation stages of the program. In one pilot in
California, training included teams of judges, court personnel, and mem-
bers of the bar associations.” Training was also an important element in
the Colombia and Peru pilots. Emphasis should be given to leadership
training, since this is essential to motivating others. Other training is also
essential if there is to be a change in the work culture of the courts. It is not
enough just to change the process.

Change in Culture

Changing the legal culture has been a common goal of the pilot projects
discussed in this paper. Although each country has a different legal sys-
tem, each has attempted to change the culture in which the courts operate
in order to complement the administrative and procedural reforms intro-
duced. The culture of service in the judiciary requires management, par-
ticipation, and leadership, and these characteristics are clearly new for
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many judiciaries. Changing the court culture needs an attitudinal change,
such that the problems related to delay are no longer seen as external but
instead as something that can be effectively managed by the judges them-
selves.” For example, judges often argue that too few judges is the pri-
mary cause for delay, but this perception appears to be most common
primarily in unreformed courts.”

Where it has been implemented, change in the legal culture has also
encouraged the judiciary to take into account client satisfaction. This was
seen in the Colombian pilot experience. Although Colombia is quite dif-
ferent from Ukraine, other pilots have also attempted to change the legal
culture to produce a more service- and management-oriented judiciary.
This supports the argument that a service culture can perhaps be trans-
ported from one country to another, regardless of the legal framework.*’

Conclusion

The number of pilot programs in operation is still low, and there is a dearth
of information on those that have been implemented. However, a growing
number of countries are introducing pilot reforms. As governments across
Eastern Europe and Latin America consider how best to implement judi-
cial reforms, they should note that pilot programs offer an informative,
low-risk alternative. Pilots can be less costly than larger-scale reforms, and
can be financed through innovative ways, such as by the private sector or
by international organizations like those financing the Ukraine and Ar-
gentina pilots. Some organizations, including the World Bank, have de-
signed new instruments specifically to facilitate learning and innovation
projects.®’ These instruments allow for flexible designs, experimentation,
and partnership building and consensus. They also represent a new para-
digm in the role of multilateral cooperation: Encourage countries to use
pilots to bring innovation to their normal process of development.

Many different judiciaries are experiencing similar challenges, and there
is a movement toward a globalization of judicial reform. As a result, the
need for greater cooperation has increased. Greater investment in learn-
ing and in the sharing of knowledge is essential for the innovation pro-
cess. Countries such as Colombia, Peru, Ukraine, and Argentina need to
share their experiences® to expand awareness of the challenges of judicial
reform.® Globalization of reform can increase the likelihood that courts
will succeed in their quest to provide better quality, greater efficiency, and
better public access to the services they offer.
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